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ACCOUNT. See Equity, 25 
ACTION. 


1. In an action against a railroad company for the recov- 
ery of damages for the death of a negro, occasioned 
by the cars of the company running over him on the 
track, it must affirmatively appear from the testimony, 
in order to charge the company with the loss, that the 
act was the result of neglect, mismanagement, or care- 
lessness of the company or its employees. And in the 
absence of such proof, a non-suit is properly awarded 


by the Court below. Man vs. M.& W. R. R. Co... 


2. A petition for writ of certiorari is a suit in the sense 
of the 23d section of the Statute of Limitations of 6th 
March, 1856, and in case the same be dismissed, dis- 
continued, or non-suited, the plaintiff may renew his 
application within six months from such dismissal, 
discontinuance, or non-suit. Hendrix vs. Kellogg..... 


See Deceit. 
ADMINISTRATION. 


1. Letters of administration granted by the Court of 
Ordinary on the estate of a person who died outside 
of this State, having heirs in the State, and appa- 
rently a lot of land in the county where the letters 
were granted: Held to be legal and valid. Spray- 
berry v8. Culbersonr.....cccceccorcscresseessccscccecsoscees ‘ 


2. Where the application of a widow, for administration 
on the estate of her deceased husband, is caveated on 
the ground that the estate is insolvent, and the insol- 
vency depends upon the solvency of divers debtors of 
the intestate, or upon the validity of the intestate’s 
title to property held by him at the time of his death, 
but claimed by strangers, or upon the validity of dis- 
puted claims against his estate, or upon like doubtful 
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questions, insolvency should not be recognized as a 
sufficient ground of caveat against the claim of the 
widow, and heir-at-law, to the administration. Lynch 
OB. DAG «000 00nscaganen04es berskaehe po 2 RAE Seen 575, 


3. In a contest for the administration of an estate be- 
tween the widow and sole heir-at-law, and a creditor 
of the intestate, whose debt is disputed, or who sets 
up a claim to property of which the intestate died 
seized, and a fortiorari, where he claims in both char- 
acters, the widow will be preferred, notwithstanding 
the alleged insolvency of the estate. Ibid. 


4, If the widow of an intestate, seeking the adminis- 
tration of her husband’s estate, join with herself in 
the application, one of acknowledged probity and 
capacity, having no personal interest in the estate, but 
representing a portion of the creditors, they jointly 
will be preferred to a creditor having a large claim 
and sustained by other creditors, whether the estate 
be solvent or insolvent. Ibid. 


See Advancements, 1, 2. 
ADMINISTRATORS AND EXECUTORS. 


1. Executorship is an office; and each executor is equally 
entitled to participate in the profits thereof; and no 
one has the right to seize and appropriate the whole 
of the assets to the exclusion of the others. Roberts 
0s Rite tts cscs renctimnacuincnnnininmmngaeeds 31 


2. An administrator cannot bind the estate he represent- 
ed by a warranty of soundness. Ramsey vs. Blalock. 376 


See Charge of the Court, 2, 3. Equity, 7. Evidence, 
7, 9, 10, 20, 29. 


ADULTERY. See Verdict, 4. 
ADVANCEMENTS. 


1. The widow of an intestate, who had intermarried 
with him prior to the Act of 1854, (which entitle 
widows to have advancements to children brought into 
hotch-pot for their benefit, the intestate having died | 
after the passage of said Act,) is entitled to have ad- 
vancements made to the children of a former mar- 
riage brought into hotch-pot, for her benefit in the 
distribution of her deceased husband’s estate. Boyd 
OF PI eo vc cca chases av\bnserserabencenesembesauaieaans o6s 530 
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9, Such advancements are not chargeable with interest 
until they are brought into hotch-pot and distributed, 
and it is not allowable to begin computing interest on 
them after the expiration of twelve months from the 
grant of administration. did. 


ADVERSE POSSESSION. 


1. The act of entering upon a tract of land, splitting a 
few hundred rails, ‘and enclosing and ploughing an 
acre or two, without planting or “cultiv ating anything 
on the land, and then abandoning it entirely for three 
years, is in law a simple trespass, Such act, after a 
lapse of three years, can not be connected with four 
years of actual, adverse possession, so as to constitute 
seven years ’ adverse possession. Joiner et al., vs. Bor- 
DONC. <odeseccvdssiyevedsl Rakesghr docdotaviedeussdabuadatedsddledie 

2. To perfect a statutory title, under color of title, there 
must be adverse and continuous possession for seven 
years. Ibid. 

3. Where there is a succession of crops made on land 
every year, the interval which necessarily elapses, 
between the time of oue tenant moving off, and another 
moving on, the premises, will not work a forfeiture 
of the benefit of the statute of limitations, or break 
the continuity of an adverse possession. Hudgins vs. 
Crew Ob socntignlth cnsiensectngkidcbiabyshbbihess.. seene 

4, In 1847 a claimant entered upon a lot of land, cleared 
four or five acres, and planted it m peas, and built a 
corn crib—the next year he planted it in corn—he 
neither lived on or cultiyated the land until in the 
fall of 1852, although he had some plows in the crib: 
Held, that this was not such a continuous possession 
as to constitute a — title. ph and another 
vs Lard... ssdthal Vaieas Oh end dal 

5. Intention ie continue possession of ail can only be 
demonstrated by acts which are open and notorious— 
they are not proven by secret or avowed purposes of 
the claimant. bid. 

6. An open, continuous and uninterrupted possession of 
a lot of land for seven years, under color of title, is 
sufficient to support an action of ejectment as against 
a tenant in possession, although it does not affirma- 
tively appear that a grant for the lot has ever issued 
from the State. Davis vs Strripling.......ceceeseeceeceees 


See Charge of the Court, 8. 
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714 INDEX. 
AGENTS AND AGENCY. 


1, A party having at different times had two agents 
appointed severally in the same business, upon a ques- 
tion as to the extent of authority given to the second 
agent, is not competent to prove the declarations of 
the first agent, as to his own powers, whilst holding 
the agency. Mapp vs. Phillips... ....c0c0eseccesee eee ceen 72 


2. Where an agent is confessedly acting under a power 
of attorney, or written authority, his own declarations 
enlarging his powers, are incompetent evidence to bind 
his principal. Ibid. 

3. If an agent having possession of his principal’s prop- 
erty for a specific purpose, sells it without authority, 
and absconds with the money, ratification by the prin- 
cipal will not be established by his declaration that if 
he could get his money he would be satisfied. J bid. 


4. In such a case, three months’ forbearance to sue the 
purchaser for the property so illegally sold, will not, 
alone, amount to such acquiescence as will establish 
ratification. I bid. 


See Charge of the Court, 11; Infants, Title 3, 4. 
AGREEMENT. See Equity, 11, 13. 
AMENDMENT. See Equity, 10. 
APPEAL. See Statute of Limitations, 4. 
ARREST. 


It is the right of any white’man to arrest a slave on the 
public highway, upon a reasonable suspicion that the 
slave has in possession stolen property, and the negro 
has no right to resist such arrest. Monday, a slave, vs. 


Ni i i i 672 
ASSAULT WITH INTENT TO MURDER. 


An assault with intent to murder may be committed 
without the use of weapons likely to produce death. 
Monday, a slave, vs. The State...... ehiisttinteecvuiolia 6 


ASSIGNEE. See Judgment, 2. 
ASSIGNMENT. See Equity. 13. 
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INDEX. 
ATTACHMENT. 


1. It is error to dismiss an attachment on the ground 
that the sum sworn to is greater than that proved to 
be due on the trial. Brewer vs. Ainsworth...........00 


9. Under the attachment law of 1856, an attachment 
may be made returnable to the next term of the Supe- 
rior or Inferior Court, at the option of the party suing 
out the same: Provided, the term of the Court to 
which the attachment is made returnable, does not 
commence within twenty days next after the issuing 
of the attachment. Duke, Ex’r, vs. Horton........600. 


See Claim and Claim Laws, 1, 2,3; Debtor and Credi- 
tor, 2; Trusts and Trustees, 5. 


ATTORNEY AT LAW. 


Testimony of a witness, taken by interrogatories, is not 
obnoxious to the Act of 21st February, 1850, “To 
regulate the testimony of attorneys at law,” when it 
does not appear to the Court that the witness was the 
attorney at law of the party against whom the evi- 
dence is sought to be used, or that the facts testified 
to were acquired by him during the existence, and by 
reason of the relation of attorney and client. Mont- 
gomery and another vs. Morris........cecccesecescccececers 


Attorneys at Law adjudged liable for costs in a certain 
case. Hose vs. Harvey & Scot... ..00.0.00s soveevecsvesoucss 


See Interrogatories, 2. 
BAIL. 


1, The Act of 1857, authorizing bail process against the 
maker of a promissory note, at the instance of the 
security or endorser, is inapplicable to suits pending 
at the time the affidavit is made. Redding vs. Price.. 


2, A bail bond conditioned that the principal “ shall 
well and truly pay the condemnation of the Court, or 
surrender his body to prison in execution of the same, 
in terms of the law, and upon failure thereof, the 
security will do it for him,” is a good and valid bond. 
Phillips vs. Parnell and another ...ccrccscsscsseseccesenees 
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716 INDEX. 
BAILMENT. 


A direction from the owner to the employer of a slave 
to keep him at a particular place during the night, to 
be binding, must have been a part of the contract of 
hiring, and that it should be enforced by compulsory 
confinement, or that he was absent from the place 
indicated by the consent of the employer. Man vs, 
MW) BAM, CO isniids dain sds scaitawis es atiinie dada 


BASTARDY. 
See Promissory Notes, 4; Verdict, 4. 
BILL OF SALE. See Evidence, 15. 
BILLS OF EXCHANGE. 


1. If an inland bill of exchange shall have been accept- 
ed, and noted and protested for non-payment, and then 
lost, a copy of it, attempted to be established under 
the Act of 5th March, 1856, in order to make it evi- 
dence against the ‘drawer, in an action brought under 
the provisions of that act, must have been so estab- 
lished as to bind the acceptors also. Bond vs. Whit- 


PE. ccncevenesesevarssnsononcegesgaqnensacceasesenteipesesconneen 
2. M., as one of the heirs-at-law of A., deceased, drew 
an order in favor of D. on V., the administrator of 
A., for $80 00, dated 10th May, 1862. V. accepted 
the order, and promised to pay the money when it was 
collected. Suit was brought against V., on this accept- 
ance in 1858: Held, That ample time had been 
allowed for the collection, and that the plaintiff was 
entitled to recover.. Vaughan, Adm’r, Dean......... 
See Evidence, 28. 


BOND FOR TITLES. 
See Claim and Claim Laws, 4, 7; Ejectment. 
BONDS. 
See Bail, 2; Claim and Claim Laws, 1, 3, 4, 7. 

















INDEX. 
CHARGE OF THE COURT. 


1. A state of facts detailed, upon which it was held not 
to be error in the Court to charge the jury, that if 
that evidence satisfied them that the grantor named, 
had made a deed as described to the grantee named, 
they were authorized to find that the title passed from 
the former to the latter. Roe & McDowell vs. Doe, ex 


i, tas ban kananniniasse deanna tadwumidiidie ‘ite oda tad eceinbaubes 


9. A case stated in which it was held to be error in the 
Court to charge the jury, after having put the inven- 
tory of choses in action in evidence, the complainant 
must “go farther, and show the money due upon 
those choses in action to have been collected or col- 


lectable.” Smith vs. Griffin........0c000. ibe tlds onband 


3. In such a case it is error in the Court to charge the 
jury “that the returns of the defendant, having been 
allowed by the Court of Ordinary, and thus adjudged 
by a court of competent jurisdiction, are prima facie 
evidence for the defendant, and will be conclusive, 
unless reversed or impeached for fraud or other cause.” 
Returns made by an executor or administrator appear- 
ing, upon inspection, to have been made contrary to 
law, or to be fraudulent, do not make a prima facie 
case for him, and are to be taken strongly against 
him. Ibid. 


4, Inacase arising between a volunteer and a subse- 
quent purchaser for value, without notice, it is not 
error in the Court to charge the jury that the subse- 
quent sale of the property was a circumstance to be 
considered by them in determining whether or not 
the voluntary deed was made with intent to defraud. 
Howard c6:al,,.00. SRURAG in oaes-nsccesttngapcersadep cnseanse 


5. Nor was it error in the Court to charge that that cir- 
cumstance is not conclusive, but that it may be rebutted 
by evidence showing that the voluntary conveyance 
was bona fide. Ibid. 


6. It is error in the Court to assume in its charge to the 
jury, that an important fact in the case has or has not 
been proven, especially where the evidence is doubt- 
ful. Roberts and another vs. Mansfield......c.cceceeeees 


7. On the trial of an indictment for carrying weapons 
in violation of law, the Judge charged the jury, “ that 
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if the defendant carried the pistol, with only the butt 
exposed to view, and the barrel concealed, this was 
not carrying it in an open manner, and fully exposed to 
view, and they would be authorized to find him guilty:” 
Held, that this charge was erroneous. The charge 
should have been, “that if the defendant carried the 
pistol, so exposed to view, that it could readily be 
seen and recognized as a pistol, by one having his per- 
son in view, he carried it, in legal contemplation, in 
an open manner, and fully exposed to view; but if it 
were so far concealed, though partially exposed, that 
it could not be readily seen and recognized as a pistol, 
it was carried in a manner forbidden by the statute, 
and the defendant was guilty.” IWillet vs. The State.. 292 
8. A charge of the Court on adverse possession, that 
“if S. (under whom the tenants hold) took possession 
of a portion of the lot of land in good faith under 
his bond for titles, and was using it as his own, and 
cultivating it as his own, making such improvements 
as he conveniently could, this would make his posses- 
sion adverse. If you find the seven years adverse 
possession in favor of defendants, you should render 
a verdict in their favor,” such charge is erroneous, 
being too general and indefinite. The charge should 
have been, that if S. went into the actual possession 
of any part of the lot in controversy under the bond 
for titles from Asher, and he, together with defendant, 
if they went in under him, remained in the actual, 
open and notorious possession of the lot, continuous- 
ly, uninterruptedly and adversely for the space of seven 
years, previously to the commencement of the suit, that 
then the plaintiff could not recover. Doe & McGee 
NN BE PE ii isis scien tsndeheveNenseins ivesah 307 


9. T. J. Asher, on 28th November, sold a lot of land 
to Jesse H. Stansell, and made a bond for titles. On 
29th September, 1857, Asher made his deed to Stan- 
sell for the lot, and Stansell, in October, 1857, sold 
and conveyed to defendants. Stansell and defendants, 
under this title, took and held possession of the lot. 
Henry H. McGee, on the 9th January, 1851, sold the 
same lot to one Hardy C. Tatum, and gave his bond 
for titles. Henry H. McGee had no title to the land, 
but the title was in one Dorcas McGee, the widow 
and heir-at-law of Thomas McGee, the drawer and 
grantee of said estate. Dorcas McGee, the true owner 
of the land at the time, on the 10th February, 1855, 
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sold and conveyed the lot to Henry H. McGee, who 
had, in 1851, sold to Tatum, and he, Henry H. 

McGee, on 3d October, 1858, s sold and conveyed the 
lot to Emory Hancock, who brvught ejectment for the 
recovery of the land in the several demises of Dorcas 
McGee, Henry H. McGee, and himself. The Court 
on these facts, charged, in effect, that no recovery 
could be had on the demise from Hancock, as the 
deed to him was made adversely to the possession of 
the defendants, and therefore void; that no recovery 
could be had on the demise from Henry H. McGee, 
because the deed to him inured to the benefit of, and 
passed the title to, Hardy C. Tatum, to whom he had 
previously sold it, and therefore there was no title in 
him or either of the plaintiffs to authorize a recoy- 
ery. This charge was erroneous, because if the deed 
from Henry H. McGee to Emory Hancock was void 
on account of its being adverse to the possession of 
defendants, that from Doreas McGee to Henry H. 
McGee, was equally so, whether it inured to his own 
benefit or to Tatum, for whether to one or the other, 
it was equally adverse to the possession of defendants, 
and would leave the title in Dorcas McGee, one of 
plaintiffs’ lessors, on whose demise a recovery might 


be had. bid. 


10. A charge to the jury, predicated on testimony 
which should have been excluded, is erroneous. Tol- 
leanen; 08. Pat yins ivte sense ier ceudevens saeseeqnaceesneedeeesidoyte 


11. It is error in the presiding Judge to charge the jury, 
that a vendor is bound by false representations made 
by his agent, in the sale of a negro, unless there be 
proof that the vendor had an agent in such sale. 
Baad) 00; TNS 0 iiestiicicele~tantvltgusdan saan: 


12, A party cannot complain of the charge of the Court, 
unless he can show that under the law and facts of 
the case, he was entitled to recover, if the charge had 
not been given, or had been given, as he desired it. 
Bohanan et al., vs. Baun......000+ uae TRIOS OT AS 


13. A charge wholly unwarranted by the evidence, is 
erroneous, Johnson vs Black & CobD..ssieccccsccccceees 


14. A charge of the Court, consistent with the law and 
facts of the case, furnishes no ground for new trial. 
Rome R. R. vs. Sullivan & Cabot....c0.csccccccseevecceess 


15. The presiding Judge charged the jury, “that if they 
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believed from the evidence that there was a contract 
to ship the cotton to Charleston, South Carolina, and 
the defendant failed to transport the same to Charles- 
ton in a reasonable time, and the plaintiffs were 
damaged by the delay, the defendant was liable”: 
Held, that the charge was correct. Ibid. 


16. It is error in the presiding Judge, in charging the 
jury to assume that any fact in dispute between the 
parties has been proved. Buttram vs. Jackson........ 


CHARGE OF THE COURT. 


17. It is no error for the Court to refuse a charge to the 
jury, founded upon an assumption that the evidence 
does not justify. Ralston vs. Pield......ssececccececseess 


18. When the Court is asked to give a charge to the jury, 
inconsistent with the law and facts of the case, it is not 
error to refuse the charge. Cleland vs. Lowe......... 

19. In a suit to recover damages from the State, for the 
escape and loss of a slave, the Court charged the jury, 
“that the State was liable to the owner of a slave for 
permitting him, without the owner’s authority, to 
travel on the cars of the State Road, and if the slave, 
by that means, escaped beyond the reach of the owner, 
he had a right to recover the proven value of the slave 
at the time of the escape. That when the marks of 
the African race were discernible by ordinary observa- 
tion, the conductors or agents of the road were bound 
to notice them, and if they did not, it was such negli- 
gence as would make the road liable. But if the 
slave bore none of the distinctive features or marks of 
the negro, or so little as to escape the notice of an or- 
dinary observer; if, even in the exercise of proper 
caution and diligence, the agent:of the road could not 
have detected any of the marks of the negro, then 
there was nosuch negligence as would make the road 
liable:” Held, that the charge was right. Wallace & 
RRO U: TONNE Sa luce ns cuncegenssnndegsoncibece vonqn 


20. In a detailed statement of facts, made by the Court 
to the jury, in the hypothesis on which he rested the 
law as applicable thereto, in the charge given, one 
view of the case upon the evidence, which was all im- 
portant to the defendant, was entirely omitted: Held, 
that this was error. Cox vs. The State.......cessscseeee 


21. Whilst it may not be the duty of the presiding Judge, 
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in his charge to the jury, to sum up the facts in the 
proof by way of hypothesis or otherwise, yet if he un- 
dertakes to do sop he must include all that might be 
important to the defence. Ibid. 


92, A grant issues to W., pursuant to a special Act of 
the Legislature, for a lot of land in this State. In 
relation to that grant the Court instructs the jury, 
“that if the plaintiff had procured the grant to be 
issued by false and fraudulent representations to the 
General Assembly and the Governor, he was not en- 
titled to recover of a party who had no notice of the 
proceedings :” Held, that under the evidence in the 
case, in which it was given, the charge was erroneous. 
Witiansee. 00s FEGGR IR. co cx nsnweescenccesspsnandensoatets 


93, A charge of the presiding Judge, in accordance with 
the law and facts of the case, is not erroneous. Rob- 


erle & Tinghey 08.) LEar eis. sine sinvninqerd ctsdetabes wis 


24, It is proper for the Court, in charging the jury, to 
direct them to disregard all outside considerations, and 
to determine the case by the proof alone. Monday (a 
shave) 00, The Meh +s .<ecrgesivacessthendode gtsneiikebblenyive 


See Devise and Legacy, 4; Voluntary conveyance. 1, 2. 


CHARITY. 


No public charity can successfully assert an equity, 
against a plain legal right of a private individual. 
Wielleew0ns 08. TRATION . o.000ecccrcnns +sccuvauseneoneensauen 


See Devise and Legacy, 4. 
CHARTER. 


A subscriber for stock in a corporation with an uncon- 
ditional charter, will not be permitted, in a suit against 
him by the corporation for the recovery of installments 
on his stock subscription, to inquire into, and contest 
the validity of the charter, or the right of the corpo- 
ration to its use, although he may, to the legality and 
validity of his individual subscription. Wood vs. C. 


© CO. BB: BR. COivcnssscnasssovneneccsenssvnspaaacebecntecdet 


CLAIM AND CLAIM LAWS. 


. Under the Attachment Act of 1856, claims for prop- 
erty levied on by attachment, may be made pending 


VoL. xxx1I—46, 
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the attachment, and in that case the claim bond must 
be made payable to the plaintiff in attachment. Ben- 
ton vs. Bensons.........s00 ietisipieeiibvaieaiae sithceinaatinin 


2. Ifa claim, interposed pending an attachment, be dis- 
missed for irregularity, such dismissal is no bar to 
another claim, after judgment on the attachment. 


Ibid. 


3. When aclaim for property attached is not interposed 
until after judgment on the attachment, the claim 
bond should be made payable tothe sheriff, as in other 
claim cases. Ibid. 


4. C. sold to S.a lot of land, and took a negotiable 
promissory note for the purch: ase-money, giving to §, 
his bond for titles. C. sold the note for a valuable con- 
sideration, and without recourse on himself, to F. and 
L. After the transfer of the note, a judement was ren- 
dered against C., which was liv ied onthe land: Held l, 
that the land was not subject to the lien of the judg- 
ment. MMeGregor & Matthis vs, Matihis & Shelton.... 417 


5. Where the titles to land vests in the defendants in 
fi. fa., subsequent to the judgment from which the fi. 
‘fa. issued, the lands are subject to the lien of'such judg- 
ment. Ralston vs. Field..........- aeeene cic aaaaindbnrine 453 





6. Certain lands were levied onas the property of K., to 
which C. interposed a claim. Pending the claim the 
lands were sold at sheriff’s sale as the property of C., 
and R. became the purchaser. The claim of C. was 
withdrawn, and R. interposed his claim: Held, that 
R. having purchased the land pending a levy and 
claim, was chargable with notice of any fraud that 
may have characterized the transfer of the land from 
K. to C., the claim to which was then pending. Ibid. 


7. Where a defendantin fi. fa. has a bond for titles to land, 
and has paid the purchase-money, the land is subject 
to the lien of judgments against ‘him. Ibid. 


COLOR OF TITLE. 


A sheriff’s deed is admissible in evidence as color of title, 
without the execution under which the property was 
sold, and without any evidence accounting for its ab- 
cent: <SEAa Obl, Ce Case snisiccnrvesinvreccrssine 448 


See Ejectment, 1, 2, 5. 











INDEX. 
CONCEALED WEAPONS. 
See Charge of the Court, 7; Criminal Law, 1. 
CONDITIONAL SALE. 


Me. having to raise money to complete his education, 
ogg ; ; 
made a bill of sale to his uncle, W., of a negro boy, 
who advanced him $500 00 on account of the same, 
and agreed, upon its re-payment, to re-convey the 
negro to him, Me.; and that in the meantime the ser- 
vices of the negro should stand in place of the interest : 
Held, this was a conditional sale, and that under the 
Ks . . ’ 
particular circumstances of this case, five years was 
not an unreasonable time within which to call for a 
reconveyance. Waters vs Cleland.....ssccscorscceseeeces 


CONDITIONS. 


See Charter, Deeds, 8,20; Judgment,4; Verdict, 14. 


CONSIDERATION, 


See Contract, 1; Deeds, 3, 6; Promissory Notes, 2, 4; 
Separate Estate, 1; Statute of Frauds. 


CONTINUANCE. 


1, Where a motion is made for a continuance, which is 
denied by the Court, and afterwards the witness comes 
into Court and testifies in the case, the refusal to con- 
tinue is no ground for a new trial. Little vs. Car- 
SN an scien citer eee eananiandlaiamaales 


2, A continuance will not be allowed on account of the 
absence of papers, etc., caused by change of counsel, 
or the neglect of the client to attend to his case. 
Caangiion 00, CUED. .0un teneni cocsidssuanigivetaciimeeion ; 


3. Upon a motion for a continuance, it appeared that 
the party was in bed sick, and therefore unable to be 
present at the trial. His attorney also stated that he 
could not go to trial safely without the presence and 
aid of his client: Held, that the continuance should 
have been allowed. Connell & Long vs. Sharpe. ..... 


4, The prevalence of public excitement against the ac- 
cused, in the county where the act was committed, 
added to other causes which might be deemed insuffi- 
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cient in themselves, may well turn the scale in favor 

of a motion for a continuance. Maddox vs. The State. 581 
5. It is the duty of this Court to see that the trial of a 

criminal case shall not be precipitated whilst the 

principles of justice require a postponement. The 

continuances asked for in this case should have been 

granted. Ibid. 


CONTRACT. 


1. An executory contract, founded on no consideration— 
either good or valuable—is nude pact, and cannot be 
enforced: Lowe vs. Bryant........ Bh et te ad 935 


2. A party who has contracted with another to do a 
particular thing, upon the happening of a certain 
event, is bound, when that event happens within his 
knowledge, to do the thing contracted to be done, 
without notice or order from the other party—unless 
such notice or demand be required by the express 
stipulation, or the peculiar nature of the contract. 
And where the event to happen is the judgment of a 
Court ina case in which the person contracting to do 
the thing was a party, the Court will presume his 
knowledge of the judgment. Jones vs. Horton et al.. 24 


or 


3. The charter of the Coosa and Chattooga River Rail- 
road Company provides that “no subscription (for 
stock in such company) shall be received and allowed, 
unless there shall be paid in to the Commissioners, at 
the time of such subscription, the sum of five dollars 
on each share subscribed.” In a suit by the corpora- 
tion against one of the subscribers for stock, for install- 
ments on his subscription, who had not paid in the 
five dollars a share at the time of subscribing: Held, 
that such subscription was void, and could not be 
enforced, although the subscriber had promised to pay 
the installments as called for—had attended and 
voted as a stockholder in meetings of the stockholders 


in said company. Woods. C&C. R. BR. Co.....+. 27: 
See Charter; Fraud; Fraud, Statute of ; Separate Estate. 


—I 
wt 


CONVEYANCE. 


1, No particular form of words is necessary to make a 
conveyance; so that the words used indicate an inten- 
tion to convey it, is sufficient. Ball, Executor, eic., 
ome, Wand eed WG ssi is. an cava ts enssvevinncesvcsa cutee ... 170 
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9, An interest in expectancy, or possibility, may be the 


subject of assignment, but the intention to make such 
assignment must appear clearly and indisputably. 
Willeoxon vs. Harrison........ osnilwiiel ath dae en 


See Trusts and Trustees 4. 


1, 


COSTS. 


The Dalton and Gadsden Railroad is located in Floyd 
county, and lands have been ceded to it for that pur- 
pose. A number of its stockholders, and one of its 
directors, reside in Floyd county, but its principal 
oftice for the transaction of business is located in Whit- 
field county. The company brings suit in Floyd Su- 
perior Court, against one of the subscribers to its stock, 
to recover his subscription, and the suit is dismissed 
by the attorney for the plaintiff: Held, that the com- 
pany is a non-resident of Floyd county, and its at- 
torneys are liable for the costs of the case. Ross vs. 
Biereey ©. Bitlhcsscictcsnienteconsnamictommsuiions 


2, Under the organic law of this Court, the costs of the 


trial of a cause may be adjudged against either party, 
without respect to the affirmance or reversal of the 


judgment of the Court below, as may be consistent 


with the law and justice of the case. Loyd vs. Hicks... 


COURT OF ORDINARY. 


See Administration 1. 


i. 


bS 


CRIMINAL LAW. 


If one, in having and carrying about his person, any 
of the weapons designated by the Act of the 19th of 
January, 1852, as “deadly weapons,” shall have and 
carry it in such an open manner that others, with 
whom he may come in contact, can see and know that 
it is a pistol, or other’ weapon, he will not be guilty of 
a violation of that Act, although some part of the 
weapon may be concealed from view. Stockdule vs, 


Fee CN ci sk ic oicehe was cacccuvecticaseeiaenceee 


. If the recognizance recites the offense substantially for 


which the offender is arrested, it is not necessary to 
designate it by name. Hampton vs. Brown, Gfov- 
CYNON, CLC. y.ccccccccvccrvecesccsescvccoccsecccoscevecooce se veceee 
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3. The fact that R. is present and assists in the butchering 
of a stolen hog—at the request and by the direction 
of another, at whose house the butchering is done, he 
not knowing that the hog is stolen—is not sufficient to 
warrant a conviction of R. for simple larceny, especial- 
ly when the owner comes up during the time, sees the 
hog, and makes no objection, nor lays any claim to the 
animal. Robertson vs. The State......cscccccecccccececess 424 


4, On the trial of I., an infant of the age of fourteen 
years, for the murder of Norton, the proof showed that 
the deceased and the father of the accused, were en- 
gaged ina common fist fight, no weapons being used 
on either side, and while a person, the brother-in-law 
of the accused, was in the act of separating the parties, 
the accused shot down the deceased without any appa- 
rent necessity: Held, that these facts were sufficient 
to sustain the verdict of voluntary manslaughter ren- 
dered by the jury. Irby vs. The State.........000...00. 496 

5. The facts of this case discussed, with reference to their 
bearing on the questions decided. Maddox vs. The 
iin snteniehnnanpaizenrniaw entsceanexsainiesdensssnouneh 581 

See Arrest; Assault with intent to murder ; Charge of 

the Court, 7,20, 21; Continuance, 4,5; Indictment. 
Jury and Jurors, 2,4; Recognizance ; Robbery. 





DAMAGES. 


1. Where a warrantor of the title of land is notified of 
the pendency of an action brought to evict his vendee, 
and he fails to make the necessary proof to protect 
the title, he is liable, upon an action of covenant, for 
a breach of his warranty, for the purchase-money and 
interest and costs of the case; and the failure of the 
vendee to produce a deed will not excuse him if he 
could have successfully defended the action without 
the deed, and the deed itself would not have availed 
without this additional proof. Wimberly vs. Collier... 13 


2. The damages, in this case, are not excessive. Little 
Wi I sc sainecteticvendeschencs peicecsindepuain 406 


3. Where a verdict is for a less sum than the plaintiff 
was entitled to under the facts of the case, the defend- 
ant has no legal ground to complain of it. Ibid. 


See Road; Warranty, 1, 3. 
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DEADLY WEAPONS. 
See Charge of the Court, 7; Criminal Law, 1 
DEBTOR AND CREDITOR. 


1. When there are several items of indebtedness, the 
debtor has the right to make the application of pay- 
ment; and failing to do so, the right devolves upon 
the creditor to appropriate the payments. Horne 
en; Peenbatn: TMB osicscncasticsnivvecensagiuaiiaihcmminga 


2. A proceeding by a creditor to collect his debt by 
attachment, does not make the debt a statutory lia- 
bility. Pare vs Mahone........ PPAR Re oe bet hh sir 


DECEIT. 


1, A party who sells a negro, representing her to be 
sound, will not be charged with damages, unless it 
appear that the representations were false, within the 
knowledge of the party making them; or that the 
representations were made recklessly, with an inten- 
tion to deceive the purchaser. Wooten & Goolsby vs. 
Callahan ...... sd ee qesbensqeenhassvens aedlepianeeedent , 


2. Representations that a negro is sound, if honestly 
made, and believed to be true by the party making 
them, though not true in fact, do not furnish a ground 
of action. Ibid. 


3. To sustain an action for deceit, it is indispensable that 
a scienter be both alleged and proved. Ibid. 


4, H. exhibited a mule to M. a purchaser, and repre- 
sented, at that time, that the mule was a sound and 
good mule in all respects, the owner knowing, at the 
time, that his representation was false, and afterward, 
on the same day, exposed the mule to sale at auction, 
in open market, at which sale M. attended, and bought 
the mule solely on the faith of the representations of 
H., the vendor, as to its soundness: Held, that H. is 
liable to the purchaser for the value of the mule, in 
case it should subsequently die from a disease that the 
vendor knew existed in the mule at or previous to the 

sale, although tne vendor, when the mule was put up 
at auction, gave notice that he would not warrant or 
guaranty the mule in any respect, that the purchaser 
bought at his own risk, ete. Harris vs. Mullins ..... 


253 


382 


704 








728 INDEX. 
DEED OF GIFT. 


1. The plaintiffs were the co-heirs or distributees, and 
their representatives of the grantor, who had died 
leaving no children: Held, that the paper was a gift 
by the grantor to those persons, who, like himself, 
were heirs to his father, reserving a life- estate in the 
property himself; the estate created, subject to be 
defeated by the death of grantor leaving, at his death, 
child or children surviving him. Ball, Ev’r, vs. Wal- 
NE NE essen eccoveninenreiniennnennnahagneeingnaseasnebie 170 


. When a deed of gift contains grantees so designated 
or plainly referred to as to be easily ascertained, a 
subject matter, and a time when the gift is to take 
effect, there is sufficient certainty to require the Court 
to give it effect. Ibid. 

2. A gift, although voluntary, is good, and may be en- 

forced if it is an executed and not a mere executory 


one. J did. 


4, D., by a deed of gift conveyed to V. and her son, the 
absolute title to a negro girl slave, reserving to him- 
self the right of revoking the deed of gift: Held, 
that the reservation was void, and that D. could not 
revoke the gift. Daniel vs. Veal. ....ceccscoeere o seeree 589 


bo 





DEEDS. 
1. If A and B, being grand-mother and father of C, 


contribute to furnish the consideration of the purchase * 
of a tract of land, (A paying money and B giving his 
notes,) for C, an infant, and the deed be executed to 

C, it will be a good conveyance to him, and in the 
absence of fraud, he will hold the land against a sub- 
sequent purchase at sheriff’s sale, under a judgment 
against B, founded on said notes. Roe & McDowell 

Oh hls OP ME se seca cssnersecracvnsine sacsncenits 39 


. A sheriff’s deed being offered in evidence, without 
the production of the execution under which the sale 
was made, or of any exemplification of the judgment, 
but it appearing that great diligence had been shown 
to procure both: Held, that the deed was properly 
admitted in evidence, under the circumstances, aps 
the faith of its own recitals. Boatrig ~~ et al., 

Heirs of Porter.. nee ee 


3. Under the Act of 1 1764, L entitled | . pa act to suppress 


bo 
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lotteries, and to prevent other excessive and deceitful 
gaming,” a deed made in consideration of money won 
by unlawful gaming, vests no title in the grantee, but 
the title passes at once to the next of kin of the 
grantor. J bid. 


4, In an action of ejectment, if the plaintiff rely upon 

‘ a sheriff’s deed, which is junior to a deed from the 
defendant in execution, put in evidence by the defend- 
ant, he must show affirmatively, that the lien of the 
judgment under which the sheriff sold, attached prior 
to the conveyances of the defendant in execution, under 
which the opposite party claims. bid. 


5. The sole subscribing witness to a deed, or other in- 
strument of writing, being dead, proof that the sub- 
scription of his name is his genuine handwritin& and 
signature, is sufficient to admit the paper in evidence. 
Howard e al, 08: Snelling...cccccsecsccersersescseeesesess 


6. A recital in a bill of sale, or other muniment of title, 
of a pecuniary consideration, paid by the vendee to 
the vendor, for the property sold, is no evidence 
against a party claiming under the vendor by a prior 
conveyance of the same property. J bid. 

7. Under the Act of 1821, a deed is presumed to con- 
vey a fee simple, unless the contrary appears by proof. 
Relehon, 00, FMM: ..cisisisvigicads aneridglecvxstiantinttiel 

8. S granted certain lands to trustees for the use of the 
Baptist denomination of Georgia, to be used and occu- 
pied for the public worship of Almighty God, and 
attached to the deed a condition, that whenever cer- 
tain specified articles of religious faith, then held by 
the Church, should be changed, or the property should 
be used for any other purpose than that before ex- 
pressed, the grantor, his heirs or legal representatives, 
might re-enter and possess and enjoy the land as if 
the deed had never been made: Held, that the con- 
dition was lawful, and the grantor had a perfect right 
to attach it to his grant of the lands. Wiélcozon vs. 
TEV: «00 0004 vnnene iendyen sneitiete dbnaldnniadtubaaeecilaeweht 


9. Whether a paper be a will or a deed, depends upon 
its effect and operation, to be determined by its own 
tors, EARRHEE Os FI. cass cscccnceniocvecuccsguandevnecs 


10. If, from the terms of the instrument it appear that 
the donor intended that the title to the property 
specified should remain in him until his death, and 
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then pass to the donee, it is a testamentary paper, 
whatever be its form. If, on the contrary, the terms 
of the instrument clearly indicate an intention that 
the title shall pass eo instanti that it is executed, it is 
a deed notwithstanding the enjoyment be postponed : 
Provided, the essential requisites of a deed be not 
lacking. Ibid. 


DEEDS. 


11. When clauses, in deeds and other instruments inter 
vivos, are repugnant and incompatible, the earlier pre- 
vails, unless the inconsistency be so great as to avoid 
the instrument for uncertainty. Daniel vs. Veal...... 589 


See Charge of the Court, 9; Conveyance, Deed of Gift, 
Guardian and Wo ard, 3, 4; Registration. 


DEVISE AND LEGACY. 


1. Where a testator, by his will, directs that certain 
property bequeathed by him shall be divided into four 
shares, and further directs, that one of these shares 
shall be vested in, and become the property of J. N. 
W., in trust for testator’s daughter, F. W.,and “her 
heirs, born and to be born:” Held, that the bequest 
vested in the daughter a life-estate in the property, 
with remainder to her children, whensoever born. 


OEE, 06, ARIE sn cccenzecsersinsnsnerntagnseosseionn 358 


2. A testator, by his will, gave to certain of his children, 
specific and definite pecuniary legacies—by the third 
item he gave to one of his sons, “one equal share of 
whatever property, real or personal, remains,” after 
he had given and bequeathed the property stated in 

each separate item to each individual child—by the 
fifth item, he gave to one of his daughters and her 
bodily heirs, “a full share of whatever property re- 
mains,” after what was specifically bequeathed—and 
by the eleventh item, he gave to another one of his 
sons, “ one-fourth of a share of the property remain- 
ing after each child shall have received the amount 
specified i in each separate item:” Held, that parol 
evidence of the verbal declarations of the testator are 
inadmissible to prove what he meant by the word 
“share” in the third, fifth and eleventh items of his 
will: Held, also, that that part of the will which at- 
tempts to dispose of the residue of testator’s estate re- 
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maining after payment of the specific legacies, was 
void for uncertainty, and that as to such residue the 
testator died intestate. Armistead vs. Armistead...... 


3, A legacy failing, either by lapse or because void at 


law, falls into the residuum and passes to the residu- 
ary legatee, and not to the next of kin. Ward, et al. 
vs. Mitchell............ sdbniskincunedieaesne vanuutantonorcaes 


4, Testator, by his last will, directed that his executors 


invest $2,000 00, and that the income of the same be 
remitted annually to the trustee of the Braithwaite 
School, in the parish of Ripon, and county of York, 
in England, said trustee to be elected trienially by the 
parents and guardians of the children legally entitled 
to the use of theschool. The legal title to said school 
was in John B. Birthwhistle and Margaret Chamber- 
lain, as trustees, under decree in Chancery, and the 
deeds under which the charity was originally founded. 
Under the deed of endowment these trustees could ap- 
point and remove the teacher of the school at pleasure, 
and select three poor children annually, to have the 
benefit of said school, ete. The will of testator pro- 
vided that the trustee elected to take the income of his 
bequest, should have a voice in the selection of the 
teacher, and have the privilege of admitting to the use 
of the school ten poor scholars, ete. After the bequest 
was made known to the trustees in England, they call- 
ed a meeting of the persons entitled to the use of the 
school, for the purpose of electing a trustee to receive 
this bequest, and to apply it according to the direc- 
tions of the will, ete, One of the trustees having the 
legal title, to-wit: John Barton Birthwhistle, was 
elected such trustee, who accepted the office, agreeing, 
onthe receipt of the bequest, to apply and administer 
the same for the uses and purposes set forth and con- 
tained in the will of testator. The heir-at-law filed a 
bill against said executor to pay over said bequest, on 


the ground of its uncertainty and the impossibility of 


carrying the same into effect, because the bequest was 
repugnant to the provisions and condition of the foun- 
tion of said school, ete. To this bill John B. Birth- 
whistle and Margaret Chamberlain, as trustees, were 
made parties defendants: Held, 


1, That it was no error in the Court to allow such por- 


tions of the answers of the trustees as set up the al- 
ternative right of said trustees, of John B. Birth- 
whistle, as trustee, with the exhibits referred to sup- 
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porting that title, to be read to the jury as a part of 
the pleading. 

2. There is no error in the refusal of the Court to givea 
charge requested when no injury results to the party 
making the request, in consequence of such refusal. 

3. It is not a good reason to deprive the Braithwaite 
school of the benefit of the bequest in its favor, that 
the trustees violate their duty. 

4, Although the conditions imposed by the testator in his 
bequest are a little inconsistent with the original chari- 
ty, they are not so repugnant thereto as to defeat any 
of the intentions of the original founders, and the trus- 
tees having agreed to accept the bequest as made, which 
they were not bound to do, but might have rejected it, 
when the heir-at-law would have taken, they are 
bound to adhere strictly to the trust, and a Court of 
Chancery ‘will not disturb it. 

5. The charity, and the beneficiaries thereof, being in 
England, it was proper for the Court to direct the 
whole fund to be transferred to the trustees in Eng- 
land, to be there invested for a proper execution of the 
intentions of the testator. Silcox, et ua, vs. Harper, 


Op csccyetes ange engeestecsunnepen tenn saethetaiens nie 639 
See Equity 26. 


DISCLAIMER. 


1. So long as no one is injured by it, a party who has 
disclaimed the ownership of property may retract the 
disclaimer and assert his title. Frith vs. Siler........ - 665 

2. If a party who has once disclaimed the ownership of 
property, afterward assert his title, and warns another 
not to buy it, and the latter, with a knowledge that 
the assertion of title and warning were subsequent to 
the disclaimer, buys the property, he acts in_his own 
wrong. Ibid. 

3. If, on the other hand, the disclaimer, after an inspec- 
tion of the property, was subsequent to the assertion | 
of title, and the warning not to buy, and the pur- 
chaser was so informed, he was justified in disregard- 
ing the warning. J bid. 


DISCOVERY AT LAW. 


See Practice in Superior Court, 4. 
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INDEX. 733 
EJECTMENT. 


1, In an action of ejectment, a bond for titles from A 
to B, for the tract of land in dispute, both being 
strangers to the action, cannot avail C, the defendant, 
as color of title, there being no assignment of the bond 


tohim. Roe & Green vs. Kersey et dl...cccceeeceseeee 152 


9, An imperfect equity, resting in parol, cannot serve a 
defendant in ejectment as color of title. Ibid. 


3, A plaintiff in ejectment can not recover on a joint 
demise, without proof of a joint interest in the lessors, 
Bohan 60h, 60, DORs casivsscdis incdedsriascddesieelins 390 


4, To authorize the plaintiff in ejectment to use the 
name of a third person as lessor, he must show that 
he has a bona fide subsisting claim to the premises, 
and that there is a connection between his title and 
that of the party upon whose demise he seeks to re- 
cover; or that he has authority of that person in 
whom the paramount title is vested, to institute the 
suit in his name. Keeter vs. Smith.....cccccccecesseee os 445 


5, An open, continuous and uninterrupted possession of 
a lot of land for seven years, under color of title, is 
sufficient to support an action of. ejectment as against 
a tenant in possession, although it does not affirma- 
tively appear that a grant for the lot has ever issued 
from the State. Davis vs. Stripling. ....cseececceeceeceees 656 


See Deeds, 4; Evidence, 1, 2, 11, 12. 
ENDORSER. See Endorser. 


EQUITY. 


1, To authorize an injunction, the charges in the bill 
should not be argumentative, and inferential only from 
the facts stated. Battle vs. Stephens....... vbndaddsucveed 25 


2, A plaintiff in execution will not be restrained by a 
Court of Equity, from collecting his money out of one 
of the defendants, even though he be security only 
upon the original debt. bid. 


3. The allegations in a bill of interpleader, that two 
persons are claiming of the complainant the same 
property ; that he has no interest in it; knows not to 
whom he ought, of right, to deliver it; is colluding 
with neither, and fears he may suffer injury from their 











. 
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conflicting claims; and that they are molesting him 
with separate suits, are sufficient to sustain the bill, 
and authorize an injunction and order to interplead, 
Dba 0a, TN i cidscssitswidilacnsinsevenraparciusncceatos 


Such a bill would be made still stronger by a show- 
ing that one of the conflicting claims is legal, and the 
other equitable, bid. 

When a guardian is charged by his former ward with 
being guilty of devastavit, and he has given different 
bonds, with additional or different securities, in the 
course of his guardianship; a bill may be filed against 
the guardian and the different sets of securities, pray- 
ing a discovery of the amount of the devastavit and the 
time when it occurred, in order to charge each set of 
securities according to their respective liabilities on 
their bonds—Provided, the bill charges the total or 
partial insolvency of the principal, or a well grounded 
apprehension that the guardian will be unable to satisfy 
the recovery which may be obtained against him. 
MeDougald, adw’r, et al., vs. Maddox and wife........ 


To make the dismissal of a former bill a bar to the 
bringing of a second, the material allegations in both 
must be the same. bid. 

One of two executors filed a bill in equity, against 
his co-executor, alleging a sale of testator’s property, 
receipt of money by defendant, that he was in an em- 
barrassed condition, and had spent the money, ete.; 
with a prayer that the defendant might bring the 
money into Court, to be secured for the trusts of the 
will, to protect complainant from loss on account there- 
of, ete.: 1. Held, that there was equity in the bill. 
nin 06; TEI sass tax csnsiinsossxiciecenncen 
That an injunction prayed for by the bill, requiring 
the defendant to give bond to have the money forth- 
coming to answer the decree previously granted and 
ordered, was proper and necessary, and ought not to 
have been dissolved. bid. 


A Court of Chancery will not interfere by injunction 
to restrain a trespass, unless in a special case, where the 
remedy at law is not complete. Crown vs. Leonard 
Ee GOO e ccccvassenss <iiaibanaees pdeaebsnaadeiich tala uiniiies 


10. A second amendment of a bill in equity, after aju- 


dication by this Court that neither the original bill 
nor the first amendment contained allegations entitling 
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the complainant to relief, will be allowed, if merito- 
rious, and if presented to the Court below before final 
order dismissing the bill. Jones et al., vs. Munroe... 

11, Equity, in a proper case made, will relieve against 
an agreement of compromise, made under a mistake 
of law, by the party seeking relief. J bid. 


12. The answer of one defendant cannot be read in evi- 
dence against his co-defendant, when, instead of being 
any privity between the parties, they are in an atti- 
tude of hostility to each other. Adkins vs. Paul...... 

13. G. & H. assign their effects to G , to pay their 
debts. B , acreditor of G. & H., may, by bill, 
enforce this agreement for his benefit. Bell vs. Me- 








14. Three things are necessary to maintain a bill fora 
new trial—ignorance of the defense at the time the 
judgment at law was rendered, diligence on the part 
of the complainant, and that adequate relief cannot 
be had at law. Nisbeté vs. Cantrell........cccevececececes 


15. A bill which seeks a new trial on the ground of new- 
ly discovered evidence, should set out what testimony 
was offered on the former trial, so that the Court can 
determine whether the newly discovered evidence is 
cumulative or not, and also whether the evidence, if 
let in, would vary the verdict. J bid. 


16, At the request of S., a claim against him is bought 
by H., at a large discount, under an agreement at the 
time, that if S. will refund to H. theamount paid for 
the claim, with interest, by the time the same is due, S. 
shall be released as to the balance. S. failing to make 
payment according to the contract, H. is proceeding 
to collect the whole claim: Held, that the collection 
ought not to be enjoined, except upon condition that 
S. pay to H. the amount paid by him for the claim, 
with interest thereon, according to the contract. Scott 
vs. Harkine and Arthur... ccesiescsisurssisansinasbiaceiets 


17. When a party has once had an opportunity of being 
heard, and neglects to assert his cause until the judg- 
ment of the Court has been made, settling the rights 
of the parties, he must abide the consequences of his 
neglect. A Court of Equity cannot relieve him there- 
from, even when the judgment is manifestly wrong. 
York ve, Clopton, 6 ah. ..scocesedsevarventinpesncesesenson 
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18. The answer of one defendant to a bill in equity can 
not be read as evidence against his co-defendant. _A/- 
Sate - 06: TEDNMOW. . aise os ecpsasvseveciscessss Rodiawcites “Shien iue 


19. This Court will not control the discretion of the 
Circuit Judge in refusing to appoint a Receiver, and 
in dissolving an injunction, where all the equity of the 
bill is successfully avoided by the answer. Rhodes 
1, . BES: phere tpenecrnitineswea deccieokempienieatinimiin 


20. A deed contained a condition of defeasance upon a 
certain contingency, and also provided, that upon the 
happening of the contingency, the grantee might re- 
move any improvements placed upon the premises by 
him: Held, that in the absence of an averment that 
the grantee had attempted to remove improvements 
and had been obstructed in it, there was no sufficient 
reason for the intervention of equity. Willcoxon vs. 
DI is hinks cinicdcitinte deiebncinaninitinennteead 


21. S. granted to the Atlanta and West Point Railroad 
Company a right-of-way over his lands. In consid- 
eration of the grant the Railroad Company contracted 
to take from a platform, to be erected beside their 
road, on the premises of the grantor, all produce to be 
shipped by him, and to bring and place on the plat- 
form ail freight shipped by or for him to that place 
from any other point on their road: Provided he 
should give three days notice to the nearest agent of 
the Company of any such freight to be transported: 
Held, that a Court of Equity will not decree a specific 
performance of such a contract. Held, also, that for 
any breach of such a contract there is an adequate 
remedy at law. A. & W. RB. BR. Co., vs. Speer........0 


22. A Court of Equity will not interfere to enforce a con- 
tract except by a decree for specific performance, and 
there is no sufficient foundation for the prayer for 
pecuniary damages for past violations of the contract 
in this case. Ibid. 


23. Where the intention of the parties to a contract is 
sufficiently apparent to be recognized in any Court, 
the fact that a word is omitted is no sufficient reason 
for bringing a party into a Court of Equity for a re- 
formation of the contract. Ibid. 


24. When the remedy for the complainant is adequate 
and complete at law, the bill ought to be dismissed on 
NR: FINE R: FNM aise vss ieccrkccicscvesscccceen 
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95, N. H. and L. H. caused it to be publicly announced 
at the sale of lands belonging to the estate of their 
deceased father, that they and their three brothers 
were homeless; that provision had been made for the 
other heirs-at-law of the deceased, and that they 
wished to buy the lands for the joint use and benefit 
of themselves and their three brothers. By the an- 
nouncement, bidding at the sale was suppressed, and 
N. H. and L. H. bought the lands for greatly less 
than their value, and shortly thereafter sold them ata 
large profit: Held, that equity will compel them to 
account to their three brothers for the interest of the 


latter. McRarey & Huff vs. Huff et al...ccccccccceceee 681 
26. Where a testator bequeathed money to his married 

sister, for her sole and separate use during her life, 

remainder to her children, and there was nothing in 

the will showing an intention or desire on the part of 

the testator that the legacy should be held by the ex- 

executor as trustee: Held, that upon a bill filed by 

the husband of the usee for life, showing his appoint- 

ment as trustee, it is legal and proper for a Court of 

Equity to decree the payment and delivery of the 

legacy to him as trustee, upon such just and equitable 

terms as shall make the estate secure in his hands, 

Car 06: TRE «ce ransiccinssteniccssamigecpeeaeuabenninn 696 
See Charity ; Equity Pleading and Practice ; Parties, 1, 

2,4; Trusts and Trustees, 2, 3. 


EQUITY PLEADING AND PRACTICE. 


An objection to a bill, on the ground that the com- 
plainant has an adequate remedy at law, comes too 
late, at the hearing when the bill is set down for trial. 
It must be taken advantage of the first opportunity. 
Tel 0, FOR cc ccsnnnesgnnnasvensvorssands ceeapeoeeceseee 257 


See Equity, 3, 4, 5, 6, 7, 10, 20, 24. 
ERROR. 


1. It is not error in the Court, whilst a cause is. pro- 
gressing, to require one party, upon motion of the 
other, to deliver up, to be used as evidence, papers 
pertinent to the issue, and admitted to be in his pos- 
session and in Court. Boatright vs. Heirs of Porter.. 130 


2, A charge predicated upon testimony that should have 
been excluded is erroneous. Tolleson vs, Posey........ 372 


VoL. xxxu—47. 
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3. A charge wholly unwarranted by the evidence, is er- 


roneous. Johnson vs. Black & Cobb....... bhbatadendedabs 396 


See Attachment, 1; Charge of the Court; Devise and 
Legacy, 4; Interrogatories, 3. 


ESTATE. 
See Conveyance, 2; Deeds, 7; Devise and Legacy, 1. 
ESTOPPEL. 


1. A party who is not only present and acquiescing in 
what is being done, but for a valuable consideration 
procures another to convey away his property, will be 
bound by the conveyance, as if it were his own act, 


Burton vs. Black........ eas PETROS SS ee ALONe 


2. A party is not entitled to the judgment of two sepa- 
rate and independent tribunals, upon the same sub- 
ject matter, and a judgment rendered in one, will be 
a bar to a second hearing in the other; and, upon 
proof of the first judgment, the case pending before 
the other tribunal will be dismissed. Hartell, Trustee, 
08, BOATOY...cccccrcseccseressescees poncene veceunenoeses eepeens 

3. A party to a bill in equity is estopped by a decree 
thereon, as to matters put in issue by the pleadings, 
and settled by the decree. Carr et al., vs. Emory 
IE sivicininssssnesixcivaphiness spaebibavebintnaedesudens ; 


4, Where a cestui que trust consents that a part of the 
trust property may be exchanged for other property 
by the trustee, and upon a ill filed to remove the 

‘ trustee, the exchange is passed upon and sanctioned 
by a special jury and the Chancellor, and ratified by 
a decree, the c@tui que trust is estopped. Ibid. 


See Charter. 


EVIDENCE. 


1, The affidavit of a plaintiff in ejectment, that a cer- 
tain deed had been in existence, and had been destroyed 
by fire, as he verily believes, ‘and that it is not in’ his 
possession, power or control, is a sufficient compliance 
with the 50th Common Law rule of practice of the 
Superior Court, to authorize the introduction of a copy. 
Roe & McDowell vs. Doe, ex dem, Irwin...... huni ie 


2. In such an action the affidavit of a man who, at the 
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time it was made and filed in Court, was one of plain- 
tiff’s lessors, from whom a demise was laid, but whose 
demise was by amendment stricken from the declara- 
tion, by reason of his death, may properly be consid- 
ered by the Court to show the destruction of an original 
paper, preliminary to the introduction of secondary 
evidence. Ibid. 


3, The fact appearing upon the face of a copy, grant, 
that in one place the grantee’s name was written 
“ Loyons,” whilst in other places it was written “ Ly- 
ons,” is not a sufficient objection to its admission as 
evidence. It should be referred to the jury to deter- 
mine whether or not it was a clerical error. J bid. 


4, Proof that a deed had been in existence, and had 
been destroyed, is a sufficient foundation, at Common 
Law, for the introduction of secondary evidence of its 
contents. J bid. 


5, After such foundation laid, the parol evidence of a 
subscribing witness, stating who was the grantor, who 
was the grantee, what the subject of conveyance was, 
the consideration stated, the year wherein the deed 
was made, and that it was signed, sealed and deliv- 
ered in presence of witness and another, who subscribed 
it as witnesses, should be referred to the consideration 
of the jury as evidence of the contents. bid. 


6. Evidence that an original deed was in witness’ pos- 
session at a time when a trunk, in which, with other 
papers, it had been kept, was broken open and robbed, 
since which he has been unable to find it, sufficiently 
accounts for its absence to authorize the introduction 


of acopy. Ibid. 


a 


Upon the trial of a case in equity, brought by a lega- 
tee against an executor for account and distribution, if 
it appear that the inventory furnished by the executor 
to the appraisers, shows only the aggregate of debts 
due the estate, without the names of the debtors; and 
if the appraisement of personalty (there being realty 
also) amount to a large sum, and subsequent returns 
of the executor (not being made annually, show only 
expenditures and no receipts; and if the answer of 
the defendant be vague and unsatisfactory, after the 
lapse of many years, great latitude should be allowed 
the complainant in offering evidence to charge the 
defendant. All evidence (not positively illegal) tend- 
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ing even remotely to elucidate the case, should be- 
admitted. Smith vs. Griffitr.....:scccsescssovccescecccecees 81 


8. In an action by a sheriff, for the use of others, upon 
an illegality bond, an entry by the sheriff, on the exe- 
cution arrested by the illegality, that “the property 
was not delivered by the defendant in execution on 
the day on which it was advertised for sale, after 
judgment, overruling the illegality, is prima facie 
evidence of non-delivery. Janes vs. Horton et al..... 245 


*") 


9. If an executor sell the effects, assets or choses in action 
of the estate without an order of the Court of Ordi- 
nary, or other lawful authority, at private sale, he 1s 
liable for the real value, if that be greater than the 
price for which he sold. And in case of a chose in ac- 
tion, thus sold, if the real value cannot be ascertained, 
his liability would be either for the amount of the sale, 
or the sum appearing upon the face of it, to have been 
due, as the one or the other might be the larger sum. 


AEs inincineeaninatenpiteepanarsevcned 8] 


10. A judgment of a Court of Ordinary allowing a 
schedule of debts returned by an executor or adminis- 
trator as desperate, is prima facie evidence for him, 
and will, of course, be conclusive on a trial of a bill 
for account and distribution, unless rebutted. But it 
is competent for the complainant to prove in rebuttal 
that any debtor named in such schedule was solvent, 
and that by the use of due diligence, payment of the 
debt might have been enforced. Such evidence, if 
credible, is sufficient to shift the onus and require the 
defendant to show why the debt was not collected. In 
such a case, it is the province of the jury to determine 
from all the evidence, whether or not the defendant 


shall be charged with the debt. bid. 


11. Inan action of ejectment, evidence of the general 
bad character of a man who was both feoffee and 
feoffor in the chain of title of one of the parties, but 
who was connected with the case in no other way than 
as his name so appears in the title, is inadmissible. 
TGUEGOE WO. FG GE IN a sisi nc scisnnecescasesosese 130 


12. In an action of ejectment, if the plaintiff rely upon 
a sheriff’s deed, whichis junior to a deed from the de- 
fendant in execution, put in evidence by the defend- 
ant, he must show affirmatively, that the lien of the 
judgment under which the sheriff sold, attached prior 








81 


45 
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to the conveyance of the defendant in execution, under 
which the opposite party claims. Ibid. 


13. When the question is revocavit vel non, parol evi- 
dence, as to the acts and declarations of the testator, 
are admissible, although made at any time between 
the making the will and the death of the testator. 
Patterson et al. vs. Hickey........ oveneide’ orenggints tepcees 

14. The sole subscribing witness to a deed, or other in- 
strument of writing, being dead, proof that the sub- 
scription of his name is his genuine handwriting and 
signature, is sufficient to admit the paper in evidence. 
Howard ef al.: v9. Smelling. ..cscsesesconcsocesocere deabenene 

15. A recital in a bill ofsale, or other muniment of title, 
of a pecuniary consideration, paid by the vendee to the 
vendor, for the property sold, is not evidence against 
a party claiming under the vendor by a prior convey- 
ance of the same property. Ibid. 

16. A great lapse of time, (say thirty years), between the 
voluntary conveyance and the subsequent conveyance 
for value, is a circumstance to be gravely considered 
as evidence rebutting the presumption of fraud, grow- 
ing out of the case; and connected with other evi- 
dence, showing strong influences operating on the 
donor’s sense of justice and natural affection, to induce 
the making of the voluntary conveyance, should be 
considered a rebuttal of the presumption. bid. 


17. The book of minutes or original entries kept and 
made by Commissioners appointed by the Legislature 
for the organization of a corporation, is admissible as 
evidence in a suit against a subscriber for stock in 
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195 


such company. Wood vs. & C. R. RB. Cou.....000. . 273 


18. The production of a paper, upon notice that is not 
relavant to the issue, but which recites another paper 
that is pertinent and material, will not overcome the 
necessity of proof of execution of the latter paper 
that is material. Its execution must be proven, not- 
withstanding the admission of the other of cotempo- 
raneous date containing the recitation. More especial- 
ly is this so when the interests of one of the parties 
to the suit is to be affected by the suit who is no party 
to the paper, and who does not claim or hold under 
it. Doe & McGee vs. Guthrie & Powell........ siiees tad 

19. A witness will not be permitted to prove the opin- 
ions of others on any question. Sullivan vs. Hugly 
BF A... -cceerersveeveneesavevowsnvewedcbaapedesieaod bdéseddedees 


316 
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20. The sayings of an executrix, who is also a legatee 
under a will, uttered before and at the time of making 
the will, and forming part of the res geste, are admis- 
sible in evidence against the will. Jackson and an- 
IE TO MEE oe ivinkcieciitsnscdnsinewasndinarcatins 325 


21. In an aciion for slander, the plaintiff read in evi- 
dence the depositions of a witness to prove the speak- 
ing of the slanderous words. The defendant then 
offered the depositions of the same witness, taken out 
by him, to prove, that subsequent to the speaking of 
the defamatory words, the plaintiff had made an un- 
successful effort to induce the witness to swear falsely 
in the case: Held, that upon objections made to the 
latter depositions, the Court ought to have excluded 
GO., > ZO We, DR cokes csevgnewivercnscoenessenngn 372 


22. The books of the Receiver of Tax Returns are ad- 
missible as evidence, in an action on the case for 
slanderous words, for the purpose of showing the 
amount and value of the property admitted by the 
defendant to be his. Ibid. 


23. Bills of indictment preferred by the defendant as 
prosecutor, against the plaintiff, and ignored by the 
grand jury, are admissible as evidence, in an action of 
slander, to show malice on the part of the defendant. 


Ibid. 


24. When the solvency or insolvency of a particular per- 
son is the question at issue, writs of fier? facias against 
him are admissible in evidence, although the fi. fas. 
contain an entry of the sale of property, and that the 
proceeds of the sale were applied to “older fi. fas,” 
without specifying to what “older fi. fas.” the money 
was so applied. Buttram vs. Jackson.......sseeeceseeees 409 


25. What parties say at the time of making up a settle- 
ment of accounts between them, as to the amount due 
from the one to the other, is a part of the res geste, 
and admissible in evidence. bid. 


26. The promise of M., on the presentation of an obli- 
gation to him, which was the subject of the suit, and 
purporting to be signed by him, that he would settle 
it, but did not then have the money, but was willing 
to give some notes that he had, is sufficient evidence 
to support a verdict against him on said obligation. 
McLendon vs. Shackleford........00000 iithniniehanatnatin 474 
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97. It is not competent to prove the sayings of a third 
person, who is himself a competent witness. What- 
ever he may know touching the case should be con- 
veyed to the jury under the sanction of an oath, not 
as hearsay. Wallace & Wallace vs. Spullock..........++ 488 


98. In a suit against a conditional acceptor of an order 
for the payment of money, any testimony showing 
that the drawer had assets in the hands of such accep- 
tor, or a right to make the order, is admissible on the 
trial as evidence against such acceptor. Vaughan, 


ME, Ce. Mir ccass cesssheaseinvats rsseanbeaielielata 502 


99, A decree in favor of one or more distributees against 
the administrator is not evidence against the right of 
another distributee to a recovery, who is no party to 
that proceeding. Ibid. 


30. F. and others filed a billin equity against C., alleg- 
ing that certain property belonged to them, and pray- 
ed that C. might be compelled to account for its pro- 
ceeds. (C. set up a demurrer to the bill on several 
grounds. The record showed that the demurrer was 
sustained and the bill dismissed without the grounds 
on which it was done: Held, that in another contest 
about the proceeds of the property, the record of that 
case was inadmissible to show that the parties were 
concluded by a judgment as to thetitle. Held, also, 
that parol evidence was inadmissible to supply the 
omission of the record as to the grounds on which the 
demurrer was sustained. Cary et al. vs. Trustees of 
Bartny : OGG sive inc ctivieicievnesinidiveaginsll Dedosus ued 557 


31. Upon the question of the solvency or insolvency of 
an intestate’s estate, the return of the quantity, kind 
and value of his taxable property, made by him, in the 
year of his death, to the Receiver of Tax Returns, is 
competent and admissible evidence. Lynch vs. Lively 575 


32. Declarations of the prosecutor, the person on whom 
the assault was made, at or immediately after the as- 
sault, are admissible as parts of the res geste. Mon- 
day, (a slave) vs. The State......cse.scoeceer serscsseseeees 672 


33. Declarations made by one as to his title after he has 
parted with the possession, are not admissible against 
one claiming adversely to him, nor are the declarations 
of a third person, unless against the interest of the 
party making them. Gill vs. Strozier....s.cseeeeees seeee 688 
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See Agents and Agency ; Attorney at Law ; - of Ex- 
change; Criminal e%: 3,4; Deeds, 2, 4, 5, 6; 
Devise and Legacy, 2 » Equity y, 12 iat Grant, 1, 
4, 5,6,8; Infants ; Lost papers ; Ne ew Promise, 3. 
Partners and Partnerships, 2; Pleas and Pleading; 
Presumption, Registration, 4; Title, 2, 4; Verdict; 
Witnesses, 3, 4, 5. 


FALSE REPRESENTATIONS. See Deceit. 
FEES. See Witnesses, 1, 2. 


FOREIGN EXECUTOR. 


Under the Act of 23d February, 1857, giving to foreign 
executors, administrators and guardians, the right to 
sue in the Courts of Georgia, if a plaintiff suing in 
such character goes to trial, and closes his case without 
having shown that he had complied with the proviso 
to the Act, requiring that he file, on or before the 
judgment term of the Court, an exemplification of his 
letters, he should, on motion, be non-suited. It is not 
necessary for the defendant to plead his failure to do 
so in bar of the action. Mansfield : Ives vs. Turpin 
Pe OR ies cisece ces eaiiierice eel sce Maid Laie pavti 260 


FOREIGN JUDGMENT. 


This case was founded on a judgment rendered in the 
State ot California. Two statutes of that State were 
introduced, one approved 10th April, 1850, the other 
approved 22d April, 1850: Held, that the case was 
governed by the latter Act, and that the former had 
no application to the case. Shands & Co. vs. Howell 
ei is eareedcncnpiig ociehns dauadorsinigucyernuiere eeuwesk 438 


See Statute of Limitations, 5. 
FORMER RECOVERY. 


To make dismissal of a former bill a bar to the bring- 
ing of a second, the material allegations in both must 
be the same. McDougald, administrator, vs. Maddox 
GE Wi snnc pica svicgen cavinsmasncegeiasasasncsscanecqngzonseap 63 


See Equity, 17; Estoppel, 2, 3,4; Evidence, 29, 30. 














INDEX. 
FRAUD. 


When a fraud has been committed by one upon an- 
other, and it has been settled by the parties, with a 
full knowledge thereof, such settlement is conclusive. 
Montgomery and another vs. Morris......ccccccccesesseees 


See Guardian and Ward, 2, 3, 4, 5, 6. 
FRAUDS, STATUTE OF. 


A promise in writing, to pay the debt of a third person, 
isa good and valid promise, although no consideration 
appears under the Act of 19th January, 1852, that 
act being unrepealed. Black vs. McBain........0..0008 


GAMING. See Deeds. 
GARNISHEE. See Garnishment. 
GARNISHMENT. 


1. Interest is suspended against a garnishee during the 
pendency of the garnishment. Little vs. Owen........ 


bo 


. Where one is served with summons of garnishment, 
under the attachment Act of 1856, and fails to make 
answer at the first term, and again at the second, until 
after judgment is had by the plaintiff on his attach- 
ment debt, and after judgment is given by the Court 
against the garnishee for the attachment debt, he being 
still in default, the answer coming in after this, al- 
though at the same term, and on the same day in 
which judgment was rendered, comes too late to ben- 
efit the garnishee. The Court, under the circumstances, 
has no power to relieve him from the judgment so 
decided against him.  Willet vs. Price......cccsceseeeee 


GIFT. 


The presumption that the law raises in favor of a gift 
when a son-in-law is permitted to take negroes home 
with him after his marriage, by the father-in-law, and 
to retain possession until his death, claiming and exer- 
cising acts of ownership, must be regarded as conclu- 
sive, unless clear and satisfactory proof is made that 
a gift was not intended. Gill vs. Strozier........ceeeees 


See Deed of Gift. 
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GRANT. 


1. The fact appearing upon the face of a copy grant, 
that in one place the grantee’s name was written, 
“ Toyons,” whilst in other places it was written ‘ Ijy- 
ons,” is not a sufficient objection to its admission as 
evidence. It should be referred to the jury to deter- 
mine whether or not it was a clerical error. Roe & 
McDowell vs. Doe, e% dem., Lrwit.....cccocccccecseeceeee 39 


2. The proviso of the Act of 1857, (Pamphlet pie 
58,) does not take any case out of the operation of 
the act, unless the written agreement relied on, as 
specified in the proviso, emanates from the person to 
whom the grant is alleged to have issued by mistake, 
or one claiming under him. Jykes vs. McRorey & 
PG snisensuiantesietipiiannaeeiieeen sok atenenuciiemeds Tee 


3. If the vested right, set up to take the case out of the 
statute, be not traced to, and connected with, the grant 
alleged to be erroneous, the case is not within the 
purview of the proviso, and under the enacting clause, 
parol evidence is admissible to mistake, and “to ascer= 
tain the true grantee.” Ibid. 


4, Proof, that in the district and county wherein the 
grant recites that the grantee resided, there was no 
such person resident at the time when names were 
returned for chances in the particular lottery in ques- 
tion, nor ever before, within the knowledge of wit- 
nesses, makes a prima facie case for the admission of 
parol evidence under the act. bid. 


5. In all cases involving title to land, wherein the title 
of the plaintiff depends upon proof of mistake in the 
grant, and that a person, other than the one named 
therein, is the “true grantee,” parol evidence is ad- 
missible to establish these facts; but if it appears, 
when the defendant’s case is submitted, that he de- 
serves title from the grantee, (whose name the plaintiff 
insists was inserted through mistake,) by some writing, 
executed anterior to the passage of the Act of 1857, 
then the case is brought within the proviso, and the 
Court should instruct the jury (if they so believe) to 
disregard the parol evidence introduced by the plain- 
tiff to show the mistake in the grant, and rectify it. 
Ibid. 


6. If in such a case there be proof onone side, that there 
was no such person as the grantee named in the grant, 
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orthat the title from such grantee, relied on by the 
opposite party, was forged, and evidence be adduced 
as to the identity of the real grantee, and thereupon 
the opposite party submits evidence in rebuttal of these 
proofs, or any of them, the whole matter should be re- 
ferred to the jury, with full instructions as to the law. 


Ibid. 


7. A grant issues to W., pursuant to a special Act of the 
Legislature, for a lot of land in this State. In rela- 
tion to that grant the Court instructs the jury, “that if 
the plaintiff had procured the grant to be issued by 
false and fraudulent representations to the General 
Assembly and the Governor, he was not entitled to re- 
cover of a party who had no notice of the proceeding :” 
Held, that under the evidence in the case in which it 
was given, the charge was erroneous. Williamson vs. 
UG Sc cnctéshciitiveti Ditlnigns stented ten 


8. In such case, it does not lie in the mouth of a party 
to callin question the grant on that or any other 
ground, unless he first makes it appear that the grant 
affects him or his interest in the land granted. 


Ibid. 


9, Under the Actof the 9th of June, 1825, it is not in- 
dispensable that there should be a formal judgment of 
the Court pronouncing the grant, issued upon a fraudu- 
lent return, void, and ordering it tobe cancelled. It 
is sufficient, that there be a verdict of the jury, finding 
the return fraudulent, upon an issue properly made up, 
under the direction of the Court, to try the question 
of fraud. J bid. 


See Charge of the Court, 22. 


GUARDIAN AND WARD. 


1, When a guardian is charged by his former ward with 
being guilty of devastavit, and he has given different 
bonds, with additional or different securities, in the 
course of his guardianship, a biil may be filed against 
the guardian and the different sets of securities, pray- 
ing a discovery of the amount of the devastavit, and 
the time when it occurred, in order to charge each set 
of securities according to their respective liabilities on 
their bonds: Provided, the bill charges the total or 
partial insolvency of the principal, or a well-grounded 
apprehension that the guardian will be unable to sat- 


747 


524 











748 INDEX. 


isfy the recovery which may be obtained against him, 
MecDougald, Adm’r, vs. Maddox and wife..........004. - 63 


2. An order of the Court of Ordinary, authorizing a 
guardian to invest the money of his wards in land, if 
procured to be passed by the guardian fraudulently, is 
a mere nullity, and may be so treated by third persons 
in any Court, whenever attempted to be used asa 
valid judgment. Skelton vs. The Ordinary..........+4 266 


3. When a guardian, authorized to invest the money of 
his wards in land, gives up to one from whom he had 
previously purchased a deed of land, to be cancelled, 
and taken a second deed from such person to himself, 
as guardian, such second deed is not necessarily void, 
but, under some circumstances, might be held good. 


Ibid. 


4, But when the transaction is not ratified by the wards, 
nor its enforcement asked by them, and the transac- 
tion is otherwise objectionable, the deed is void, and 
may be so treated. Ibid. 


5. When the guardian is authorized by the Ordinary to 
invest the funds of his wards in land, he is bound to 
make such investment in good faith for their benefit, 
and if he fails to doso, the order of the Ordinary will 
not protect him from liability for the funds. bid. 


6. It is questionable whether the Ordinary has power to 
authorize a guardian to invest funds of the wards in 
land, when the wards own no slaves to put on and cul- 
tivate the land to be purchased. Ibid. 


See Trusts and Trustees. 4. 
GUARDIAN’S BOND. 

See Guardian and Ward, 1. 

ILLEGALITY. See Evidence. 8. 
INDICTMENT, 

An indictment for a violation of the 2d section of the 
Act of 1838, entitled, “An Act to further regulate the 
granting of retail license, and sale of spirituous liquors” 
is good and, although it does not charge that the de- 


fendant keeps a shop, or is a regularand habitual ven- 
dor of spirituous liquors. Woody vs. The State....... 595 
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INDORSER. 


See Bail, 1; Promissory Notes, 3; Statute of Limita- 
tions, 1. 


INFANTS. 


In a suit against the father for goods, etc., furnished by 
the plaintiff to the son, he being a minor, it is compe- 
tent for the plaintiff to show that he furnished goods 
of like character, and for a similar amount, to the son 
the year previous to the contracting of the account 
sued on, and that this first account was paid by the 
father without objection, as a recognition, by the father, 
of the right of the,son to buy goods at his credit and 
on his account. Wilkes vs. McClung & Co...... bails 


INJUNCTION. 


1, To authorize an injunction, the charges in the bill 
should not be argumentative and inferential only from 
the facts stated. Battle vs. Stephens.......0essececeee eee 


2- A Court of Equity will not restrain a plaintiff in fi. 
fa. from collecting his money out of one of the defend- 
ants, even though he be a surety only upon the origi- 


nal debt. Ibid. 
See Equity, 8. 9, 19. 
INTEREST. 
Interest is suspended against a garnishee pending the 


garnishment. Little v8. Owet.....ccccrrccsscsesrecesceees 


See Advancements, 2. 
INTERPLEADER. See Hquity, 3, 4. 
INTERROGATORIES. 


1. To the cross-question in interrogations, who is pres- 
ent at the execution of these interrogatories? the 
witness answered: Charles H. Smith and are the 
only persons present: Held, to be a sufficient answer. 
Wilkes vs, McClung & (0.....ccccccccscsccvecceveescesesces 

2. The attorney of a party endorsed and signed the fol- 
lowing waiver upon the back of a package containing 
depositions: “All objections to the execution and 
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return of this set of interrogatories are hereby waived:” 
Held, that the party was concluded from objecting to 
the depositions, because the cross interrogatories were 
not fully answered. Roberts & Hughey vs. Harris... 542 


3. Certain depositions offered in evidence were objected 
to, on the ground, that one of the cross-interrogato- 
ries were not fully answered, the question being, 
“ what relation are you to Bailey, or any of the par- 
ties? Who is present, or been present, during the 
execution of these interrogatories? Where taken at, 
and where is the defendant?” and the answer being: 
“ None whatever. The commissioners and myself are 
all that are present, and all that has been, during the 
execution of these interrogatories. In the town of 
Conyers, Newton county.” The Court sustained the 
objection and repelled the depositions: Held, that the 
Court committed error. Bailey vs, New, Adm’r...... 546 


See Practice in Superior Court, 4, 5. 
JUDGMENT. 


1. A party is not entitled to the judgment of two sepa- 
rate and independent tribunals, upon the same sub- 
ject matter, and a judgment rendered in one, will be 
a bar to a second hearing in the other; and, upon 
proof of the first judgment, the case pending betore 
the other tribunal will be dismissed. Hartell, Trustee, 
etc., 08, Searcy.....000+ (eek sabia necbinianineniniiuavens 190 


2. The assignee of a judgment takes it, subject to all 
the equities between the original parties. Scott vs. 
Harkins & Arthur........ nee anid 302 


3. When the judgment of the Court below is in accord- 
ance with the directions of this Court to that, the 
judgment’ will be affirmed. Loyd vs. Hicks........... 499 


4, If a party in the Court below fails to comply literally 
with the conditions imposed on the judgment by this 
Court, from an ignorance of those conditions caused 
by the act of counsel of the opposing party, no ad- 
vantage shall be had or taken of such failure. bid. 


5, A judgment rendered by a Court not having jurisdic- 
tion of the person against whom the judgment is 
granted, is absolutely null and void, and may be im- 
peached whenever and wherever it is sought to be 
used as a valid judgment, no matter in what way it is 
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proposed to be used as a valid judgment. Parish vs. 
Pte ical ecttesc thvdieedcasdeditveiiledea dame 653 


See Claim and Claim Laws, 5,7; Equity,17; Guardian 
and Ward. 


JURISDICTION. 


1, A judgment rendered by a Court not having juris- 
diction of the person against whom the judgment is 
granted, is absolutely null and void, and may be im- 
peached whenever and wherever it is sought to be used 
as a valid judgment, no matter in what way itis pro- 
posed to be used as a valid judgment. Parish vs. 
POD wisisctnnnistt steicopinnien wepemmene 653 


9. G. resided with his family, consisting of a wife and 
two children, in Sumter county. He left Sumter and 
went to Bibb county, leased a store for three years, 
set up business, and claimed Bibb county as his resi- 
dence and place of business, having abandoned and 
separated from his wife, who, with her children, con- 
tinued to reside in Sumter. Bills in equity, and a 
libel for divorce, were afterward brought against G. 
by his wife, in the Superior Court of Sumter coun- 
ty, the jurisdiction of which Court G. denied by plea: 
Held, that the plea should have been sustained. il- 
mer va. Gilmer & Cutia...... .coccoccccceseocece eenesmenetene 685 


See Attachment 2. 


JURY AND JURORS. 


1. Pending the trial of a case, the parties agreed that 
the jury might separate for dinner, and at the dinner 
table a witness for one of the parties expressed an 
opinion of the case favorable to the party calling him, 
and the opinion thus expressed was heard by one of 
the jurors trying the case, who swears that it had no 
sort of influence on his mind in making the verdict : 
Held, that the verdict should not be set aside on that 
ground, Jackson and another vs. Jackson et al......... 325 


2. A juror who has a fixed opinion as to the guilt of the 
accused, though formed from hearsay, is incompetent 
to try a criminal case. Jaddox vs. The State......... 581 


3. The only questions to be propounded to a juror on 
trial for competency, are those prescribed by the Act 


of 1851. Monday (a sluve) vs. The State......:..00008 - 672 
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4, A juror having conscientious scruples as to capital 
punishment is incompetent to try a case involving — 
capital punishment. Ibid. 


See Road. 
LAPSE OF TIME. 
See Conditional Sale. Evidence, 16; Levy. 


LARCENY. See Criminal Law, 3 
LAW. 


Ignorance of law excuses no one, least of all a sheriff. 
York vs. Clopton, et al.y.. seccrccscrscccecssorecsvececcesoess 362 


LEVY. 


A levy will not be dismissed on account of the time that 
has elapsed, unless upon motion in the nature of a 
rule nisi, calling upon the party to show cause why he 
does not proceed. Ralston vs. Field .......ccscesecseceee 453 


LIENS. 


1. The lien given by the Act of 22d December, 1834, 
to carpenters and masons, is discharged from the 
premises, upon a sale thereof, under execution against 
the owner, aud transferred to the proceeds of such sale, 
to which the holder of the lien must look for satis- 
faction of the lien, instead of to the premises. Dur- 
NE TINE erecencincsaereeinunaoneinnareunesimmuainins 192 


2. That the purchaser at such sale bought, with notice 
of the existence of the lien, does not alter the rule; 
the title passes to the purchaser, notwitstanding, freed 
from the encumbrance of the lien. Ibid. 


co 


. Amachinist’s lien must be enforced under the Act 
of 1834, (Cobb, 555,) as extended by the Act of 1854, 
(Pamphlet Laws, 45), providing for mechanic’s liens, 
and not under the Act of 1841, (Cobb, 426,) as extend- 
ed by the Act of 1852 , (Pamphlet Laws, 237.) Web- 
ster & Man vs. Curry. bis cd belle delasiinvinedeanbesencconbenh 297 


See Mortgages. 
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LOST PAPERS. 


1. To make a paper established as a copy of a lost paper, 
under the Act of 5th March, 1856, evidence in suit 
brought under that act, against any person, a party to 

- that paper, it must have been established, so as to 
bind all parties liable under it. It must have been so 
established as to take the place of the original. Bond 
Che WRI, 0. ie aici visinncebicecbacttstrnceeidasieldbediin 215 


9. If an inland bill of exchange shall have been ac- 
cepted, and noted and protested for non-payment, and 
then lost, a copy of it, attempted to be established 
under the Act of 5th March, 1856, in order to make 
it evidence against the drawer, in an action brought 
under the provisions of that act, must have been so 
established as to bind the acceptors also. Ibid. 


See Evidence, 1, 2, 4, 5, 6; Registration, 4. 
LOTTERIES. See Grani, 9. 
MACHINISTS. See Liens, 3. 
MALICE. See Evidence, 23. 

MANSLAUGHTER, See Criminal Law, 4 


MARRIAGE SETTLEMENTS. 
The Act of 30th December, 1847, (Cobb’s Digest, 180,) 


requires marriage settlements, or agreements, executed 
previously to the passage of that act, to be recorded, 
after its passage and publication, whether recorded or 
not. Williams vs. Logan & Meara..... ...cecceccssseses 165 


MARRIED WOMEN. 
See Parties, 4; Post-Nuptial Settlements ; Separate Estate. 
MEASURE OF DAMAGES. See Damages, 1. 
MECHANIC'S LIEN. See Liens, 1, 2. 


MISTAKE. 


See Equity, 11, 22; Grant, 2, 3, 4, 5,6; Parties, 2. 
VoL, xxxu—48, 
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MORTGAGES. 


When one holds two notes, secured by mortgage, and 
transfers the one, retaining the other, the mortgage 
lien accompanies the transfer of the note as an inci- 
dent, and it would seem that in case the security falls 
short of paying both notes, the holder of the trans- 
ferred note has a preference over the mortgagee, who 
retains the other. Roberts and another vs. Mansfield. 


MOTION. See Levy. 
NEW PROMISE. 


1. The subsequent promise to take a case out of the 
statute of limitations, must specify, or plainly refer to 
the particular demand or cause of action, to be re- 
newed or created by it. Walker, Ex’r, vs. "Griggs... 


2. Where the promise relied on refers to notes generally, 
without specifying amounts, dates, etc., the promise is 


insufficient. J bid. 


3. If the plaintiff, to identify the note sued upon, as the 
subject of the written promise, introduces other proof 
which fails to satisfy the jury on this point, this Court 
will not interfere to control their finding, although the 
Court may be of the opinion that the aliunde testimony 
preponderated against the conclusion of the jury ; es- 
pecially when the party sought to. be charged is a 
surety, and the debt has been barred, as to him, for 
many years. Ibid. 

4, Under the Act of February 20, 1856, a promise to 
take a case out of the statute of limitations must be in 
writing. The statute admits of no exceptions. Burns 


OE CO acinss dcomeeiieiaedneaeneme 
See Statute of Limitations, 1, 2. 


NEW TRIAL. 


1. Where the testimony in support of the verdict great- 
ly outweighs that against it, a new trial will not be 
granted, of course on the ground that the verdict is 
against the weight of evidence. Horne vs. Planters’ 
Bank i citigala casbalunbinaas “apes Giese teil a Mia aan abated alia aad 


2. There being evidence on both sides of a case, to the 
material points, the verdict will not be set aside, as 


228 


119 
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contrary to the weight of evidence, unless it be strong- 
ly and decidedly so. Roe & McDowell vs. Doe ex 
it. FUR + <cikicasdcadaeye waendagvierateena dase noe 


3, A new trial will not be granted, on the ground that 
the verdict was against the evidence, when, from the 
facts in proof, the jury might reasonably have arrived 
ata conclusion that will support the verdict. Beall 
Oh MOE, ui ncdaveabisesdag audiedieniiusmranle 105 


4, If the plaintiff, to identify the note sued upon, as the 
subject of the written promise, introduces other proof 
which fails to satisfy the jury on this point, this Court 
will not interfere to control their finding, although the 
Court may be of the opinion that the aliunde testi- 
mony preponderated against the conclusion of the jury ; 
especially when the party sought to be charged is a 
surety, and the debt has been barred, as to him, for 
many years. Walker, Ex’r, v8. Griggs... ..sscecesesees 119 


5, A new trial will be granted where the verdict is 
against the law and evidence of the case. Hudgins 


i Cee 6 Gisddescrssnstoescccnngseneee 367 
6, A new trial will be granted where the verdict is un- 
supported by evidence. Ramsey vs. Blalock.........++ 376 


7, A new trial will be granted where the verdict is 
against law and evidence. Johnson vs. Black & Cobb. 396 


8. Where a case has been fairly submitted to the jury 
upon the facts, and there is no question of law in- 
volved, and the presiding Judge refuses a new trial, 
this Court will not reverse the judgment, unless it 
appears that the jury acted from bias or prejudice, 
corruption or passion, or manifest mistake. McLen- 


den: va. Hedley: @ Balllee.....0ccsexeneopersnery aageataseniiens 464 


9, This Court will not reverse judgment of the Superior 
Court, granting a new trial on the ground that the 
verdict is contrary to the evidence, unless fully satis- 
fied that such judgment is an improper interference 
with the province of the jury. Whidby vs. Lewis, 
Reperinbendeelh . <.caisiieveniericrccciavenvevantane Setteneeind 472 


10. When the evidence justifies and sustains the verdict, 
a new trial will be refused. Hobgood vs. Cochran..... 539 


11, A new trial will not be granted on the ground that 
the verdict is against the evidence, or the weight of 
the evidence, if there be evidence cnough to justify 


the finding. Chamberlain vs. Sheftall.......cceecveeeeees 567 
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12. Where there is evidence enough to fully justify the 
verdict of the jury, a new trial will not be awarded. 
Rangord ve. Mongin ef dl..cv.sicssevssisscesescvecss saves 625 


13. When a party, during the trial, discovers material 
testimony, and the Court will neither, on motion, con- 
tinue or suspend the cause to enable the party to 
obtain the benefit of such testimony, a new trial must 
be allowed for that purpose. Monday, a slave, vs. 
ck crs dics iincssinatiinite seomtn igacich siteemnaannlbtaaniiitdis 672 


See Charge of the Court, 14; Continuance, 1: Equity, 
14, 15; Jury and Jurors, 1; Verdict. 


NON EST FACTUM. 
See Partners and Partnership, 2. 


NON-SUIT. 


A judgment of non-suit should not be awarded where 
the evidence sustains the plaintiffs’ action. Rome R. 


R. Co. vs. Sullivan & Cabot. 
See Action, 1; Foreign Executor. 


NOTICE. 


See Claim and Claim Laws, 6; Contract, 2; Registra- 
tion, 1, 3. 


NUDUM PACTUM. See Contract, 1. 
OFFICER. 


Where the answer of an officer to a rule against him for 
failing to pay over money which he has collected is so 
vague, uncertain, and indefinite as that it cannot be 
traversed, the answer will be adjudged insufficient. 


OTT AD HT ROT CO 548 
ORDINARY. 


See Administration, 1; Guardian and Ward, 6. 
PARTIES. 


1. Ina proceeding in equity, all persons having a legal 
or equitable interest in the subject matter of the suit, 
must be made parties; and if those having an interest 
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identical with complainant refuse to join him, they 
must be made defendants: Wyche and wife vs. Green 
WOO... ian. <iannancediebeseteeiididunibmaduaaiid eee 


9. No Court of Equity should undertake to reform a 
written instrument, conveying title to property, in an 
essential matter, without having before it all the par- 
ties to be affected by the proposed reformation. J bid. 


3. P. sued B., H. and P. on a joint and several prom- 
issory note. Pending the suit H. died, and his death 
was suggested of record, and an order taken that the 
plaintiff proceed against the survivors, which he did, 
and took judgment against them. Afterwards the 
plaintiff sued out a scire facias to make the adminis- 
trator of H. a party to the case, which the Court 
allowed, and gave judgment against him: Held, that 
this was error. Harrell vs. Park....00....cececccesseses 


~ 


4. The married woman who gave the note and made the 
trade and transfer, being dead, and having no repre- 
sentative and no estate, the bill filed to enforce the 
agreement is not defective because of her or her repre- 
sentatives not being a party to the title. Dallas vs. 
Whe iin icieis sevittbnenselsisaviicdtonnemasaelinnlas 


See Hjectment, 4. 
PARTNERS AND PARTNERSHIPS. 


1. When D. & H. enter into a copartnership in a brick- 
yard, D. giving H. his note for a portion of the brick 
then on hand, his share of the rent of the yard for 
three years, and the brick to be made thereon, and 
they dissolve at the end of eleven months, D. having 
paid a part of the note in the meantime, and the 
former partners specify minutely what each is to do, 
in settling up the business, and no reference is made 
to the note, the presumption is that D. is bound to 
pay the balance due thereon. Durham vs. Hartlett... 


2. The repeated admissions of B. R., who is sought to 
be charged as a partner of his brother, S. R., that he 
was interested with his brother in the grocery, before 
and after giving the note in suit; that he complained 
of S. R.’s extravagance; proof that the goods came 
to the place of business marked Rentfroe & Bro., 
within the knowledge of B. R., who claimed an in- 
terest in the goods so marked, is sufficient evidence of 
partnership to require a recovery against him, not- 
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withstanding his plea of non est factum, not a partner, 


etc. Chaffee, St. Amond & Croft, vs. Rentfroe & Bro. 477 


PAYMENT. 


When there are several items of indebtedness, the debtor 
has the right to make the application of payment; and 
failing to do so, the right devolves upon the creditor 
to appropriate the payments. Horne vs. Planters’ 
Pe A ccsvraincincs epncaeaesatpone gts deere mpnieaenk wel aentes 


PLEAS AND PLEADING. 


Proof ofa special contract for rent, is admissible under 
the snort form of pleading, when the bill of particulars 
annexed to the petition sets out fully all the terms of 
the contract. Roberts & Hughey vs. Harris.........++. 


See Jurisdiction, 2 
POST-NUPTIAL SETTLEMENTS. 


H. married a minor, who, at the time, owned three ne- 
groes; before he had reduced the negroes to possession, 
he consented to a settlement of the same upon his 
“ wife during her natural life, with remainder to her 
children in fee, and in default of issue, then to her re- 
lations in equal degree,” and executed a writing to that 
effect: Held, that such a settlement was good and 
valid, and that the property thus settled upon the wife 
was not subject to the husband’s debts. Held, also, 
that such a settlement is valid without being recorded, 
as is required in cases of “marriage agreements and 
settlements.” Kennedy & Cooksey vs. Head......... 


PRACTICE IN SUPERIOR COURT. 


1. Upon a motion to enter up judgment for a witness’ 
fee, on an indictment, when the defendant had been 
convicted, and on which motion an issue has been 
made up and submitted to the jury for trial, the sub- 
pena under which the witness attended, with the 
endorsed affidavit thereon of the number of days in 
attendance, the distance traveled, etc., with an order 
of the Court approving the bill, and ordering it to be 
paid by the county treasurer, is sufficient proof, prima 
facie, under the statute, to authorize the motion to 
prevail. The same being a substantial compliance 


542 
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with the act regulating the collection of witnesses’ 
fees in criminal cases. Gilliam vs. The State........+0. 


9. In such case, when the defendant offers no proof in 
support of the grounds taken in his issue tendered, a 
verdict of the jury is unnecessary ; the Court should 
withdraw the issue, and order the judgment to be en- 
tered. Ibid. 


3. A party in possession of papers pertinent to the issue 
of a case on trial, may be required to produce them 
to be used as evidence. Boatright vs. Heirs of Porter 


4, Under the Act of 1847, compelling discoveries at 
common law, and the statutes amendatory thereof, 
when interrogatories are filed for the opposite party, 
and they fail to answer, the Court may attach the 
party who is in default, continue the case, or non-suit 
the plaintiff, or strike out the defendant’s plea, accord- 
ing to the circumstances: Held, that it is discretion- 
ary with the Court to continue the case generally, or 
charge it tu the party in default; and that the discre- 
tion of the Court in this, as well as all other cases, 
will be controlled wherever it is flagrantly abused. 
Hive of [iota 0s FOO coins creetsacssvtesp nem 


5. It is not error in the presiding Judge to refuse to 
rule out answers to cross-interrogatories, when objected 
to, on the ground that the answers are not full, es- 
pecially when the cross-interrogatories relate to an 
immaterial matter. Jackson and another vs. Jackson 


See Equity, 10; Evidence, 1, 2, 5; Foreign Executor ; 
Garnishment, 2; New Trial, 19; Non-Suit. 


PRACTICE IN SUPREME COURT. 


See’ Costs, 2; Equity, 19; Judgment, 3,4; Practice in 
Superior Court, 4. 


PRESUMPTION. 


1. When D. & H. entered into a copartnership in a 
brick yard, D. giving H. his note for a portion of the 
brick then on hand, his share of the rent of the yard 
for three years, and the brick to be made thereon, and 
they dissolve at the end of eleven months, D. having 
paid a part of the note in the meantime, and the 
former partners specify minutely what each is to do, 
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in settling up the business, and no reference is made 
to the note, the presumption is that D. is bound to 
pay the balance due thereon. Durham vs. Hartlett.. 


2. The transferee of a promissory note, payable one day 
after date, to which, on suit brought, a plea of failure 
of want of consideration is interposed, is not, in the 
absence of all proof on the subject, entitled to the 
benefit of the presumption that he took the note before 
due, and without notice; such holder does not occupy 
the position of an innocent purchaser, Beall vs. Lev- 
GN kona cs bencspasxeneseneqaegeannewadsenestewenes ar0947 4088. ten 


See Contract,2; Evidence, 16; Gift; Voluntary Convey- 
ance, 4. 


PROMISSORY NOTES. 


1. The transferree of promissory notes, payable one 
day after date, to which, on suit brought, a plea of 
failure of want of consideration is interposed, is not, 
in the absence of all proof on the subject, entitled to 
the benefit of the presumption that he took the note 
before due, and without notice; such holder does not 
occupy the position of an innocent purchaser. Beall 
vs Leverett........ baila Ubhes hedhngediokeasdietinesenswadintibes 


2. M. agreed with M. for the purchase of her land and 
negroes at the price of $8,000 00, executed a bill of 
sale to him for the negroes, and delivered to him her 
title deeds for the land, retaining possession of the 
property until the purchase-price of the property was 
settled; subsequently, to induce M. to cancel the trade, 
give up the bill of sale to the negroes, and the title 
deeds to the land, M., the vendor, and another, exe- 
cuted to M., the purchaser, their notes for the sum of 
$450 00, and the bill of sale and deeds were returned 
to M., and the trade cancelled: Held, that this was 
a sufficient consideration for the notes so given, al- 
though the bill of sale and deeds might have been 
fraudulently obtained in the first place. Montgomery 
A IE WR IO a ican g sins inns tapscansersqsocesens 


3. S. and J. indorse to M. certain promissory notes, “to 
be liable in the second instance.” The maker of the 
notes resides out of the State at the time of the in- 
dorsement. M., after having sued the maker to in- 
solvency, in another State, brings suit against the 
indorsers, within six years after the return of nulla 
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bona against the maker, though not within six years 
after the date of the indorsement: Held, that the 
action against the indorsers was not barred by the 
statute of limitations, Stocks and another vs. Mancas. 


4, A note, given by the reputed father of a bastard 
child to the mother, to do something for her and to 
.prevent her from instituting a proceeding of bastardy 
against him under the statute, is founded on a good 
consideration, and is valid and recoverable. Hays, 
administrator, vs. McFarlan.........cceccscissssccsceescces 


See Bail, 1; Claim and Claim Laws, 4; Mortgages ; 
Statute of Limitations, 1, 3. 


RAILROAD COMPANIES. 


If a negro be hired to a railroad for a particular service, 
and he is used by the road for a different purpose or 
service from that intended, and an accident happens 
to him in the performance of such service, that causes 
his death, the road is liable to the owner for his value. 
Most especially is this so, when such accident results 
from the gross neglect and mismanagement on the 
part of the employees of the road. Lewis, Superin- 


dondlond a, TEOMA inncesiasiacsocdeanaps Kainegmune side aes 
See Action, 1; Charge of the Court,19; Charter. 


RECEIVER. See Lquity, 19. 
RECOGNIZANCE. 


1 If the recognizance recites the offense substantially 
for which the offender is arrested, it is not necessary to 
designate it by name. Hampton vs. Brown, Govern- 
OP, CEC. .cccccessocsecveccsccscccegoccccceces soc scvecseccoocesves 


2. The death of the principal in a recognizance to ap- 
pear and answer a criminal prosecution, occurring af- 
ter the forfeiture of the recognizance, but before judg- 
ment thereon, exonerates the securities. The State vs, 


REFORMATION OF CONTRACTS. 
See Equity, 23; Parties, 2. 
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REGISTRATION. 


1. The registration of such conveyances only as are 
required by law to be recorded, operates as construc- 
tive notice to subsequent purchasers of the same prop- 
erty so conveyed. Williams vs. Logan & Meara...... 


2. A deed is improperly admitted to record on the pro- 
bate of a subscribing witness, who simply states that 
he saw the feoffer “assign the deed for the purposes 
therein mentioned ; also, he assigned the same as a 
subscribing witness.” Allen vs. Holden......+.+.00e000 


3. A deed not recorded within twelve months from the 
date of its execution, will not take precedence of 
another title from the same vendor, based upon a bond 
for titles, and the payment of the purchase, of which 
the feoffee in the deed had notice. J bid. 


4. The statute of 5th March, 1856, which permits the 
contents of the record of an original deed or other 
instrument, in writing, that has been lost or destroyed, 
and which had been recorded, and the record des- 
troyed by fire, to be given in‘ evidence by any one 
who has read the record thereof, applies to those deeds 
and instruments that are, by law, authorized and 
required to be recorded. Grill vs. Strozier........c0ceeee 


See Marriage Settlements. 
RENT. See Pleas and Pleading. 
RES GEST. See Hvidence, 20, 25, 33. 
RETAILERS. 


The legislature passed an Act on the 17th of December, 
1859, conferring upon the Mayor and Councilmen of 
the city of Cuthbert, the power to regulate the retail 
of spirituous liquors. C. took out a county license 
from the Clerk of the Inferior Court to retail within 
the corporate limits of said city, on the 31st of Decem- 
ber, 1859: Held, that C. was subject to the ordinance 
passed by the municipal authorities subsequent to the 
date of his license. Mayor, etc., of Cuthbert, vs. Con- 


RETAIL LICENSE. See Retailers. 
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REVOCATION, See Deed of Gift, 4. 
ROAD. 


35 1. Upon the petition of sundry citizens, and the report 
of Reviewers duly appointed, the Inferior Court: estab- 
lished a public road—two other citizens complained, 
that they were damaged by reason of the road running 
through their lands—a general order was passed, direct- 
ing the sheriff to summon a jury of freeholders, to as- 
8 sess the damages in terms of the law—the jury was 
summoned and empannelled, but failing to agree, were 
discharged—the sheriff, without other or further order, 
summoned a second jury, who, being impannelled, as- 
sessed the damages: Held, that the proceeding was 
legal and proper. Hicks, e¢ al., vs. Foster and 
GIRET cos re¢nscsinsanennenisipcenberniqearnaendtee 


ROBBERY. 


The prisoner being confined in jail with a number of 
others, in different cells, having effected his escape 
from his cell intv the body of the jail, broke the locks 
of the doors of the others, and when the jailor made 
his appearance, a number of them rushed upon, seized, 
blindfolded, and robbed him. On these facts, all the 
prisoners are guilty of the robbery, though it did not 
appear affirmatively that the prisoner personally par- 
ticipated in the act of the robbery, nor in fact who did 
commit the robbery. The presumption being that 
the robbery was the common intent of all. Had the 
facts shown that an escape from the jail was the com- 
mon intent, and that the robbery formed no part of the 
original design, but was an independent act by some 
others of the party, in which prisoner did not partici- 
pate, the case might have been different. Ferguson 
08, The Gldlt....ceiseciecescocseavivds! secvddecabedsen Velewece 


RULE. See Officer. Sheriff, 2. 
SALE. See Conditional Sale. 
SEPARATE ESTATES. 


1, A charge created upon her separate estate, by a mar- 
_ ried woman, which may be enforced in equity, is a 
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sufficient consideration to support a personal contract. 
NE TIN gi iscssn ss caccsanndoduduansdececdat eudsmuedens 458 


. The promissory note of a married woman having 
property to her separate use, constitutes a valid charge 
upon and binds her separate property for its payment 


EE GOMIEG,. BARGE G0. TIMING ore csinne sicectsvsssonsccecees 605 


3. L., a married woman, having separate property and 
indebted to D., by note, conveys her separate property 
absolutely to H. and others, in consideration of their 
agreement to pay her an annuity during her life, and 
all the debts against her separate property: Held, 
that this agreement was binding upon the transferee, 
and could be enforced by the creditors Ibid. 


bo 


SETTLEMENT. 


When a fraud has been committed by one upon another, 
and it has been settled by the parties, with a full 
knowledge thereof, such settlement is conclusive. 

Montgomery and another vs, Morris......cccccceceeveseeees 173 


SHERIFFS. 


1, The ignorance of the sheriff as to what was his duty, 
under the circumstances, cannot protect him from lia- 
bility for the neglect to perform that duty. Ignorance 
of the law excuses no man, least of all, a sheriff. 
FO eS rp srsteten chosen quisins. aera 362 


2, Executions having been levied by a constable on a 
negro, as the property of the defendant, were by him 
placed in the hands of the sheriff of Fulton county 
for sale. ‘The levy was advertised for sale on the 
first Tuesday in August, 1860. The sheriff did noé 
offer the property for sale on that day, and afterwards 
a claim was interposed for the property, which was 
returned by him to the November Term of Catoosa 
Superior Court, for trial—that being the first Court 
in Catoosa after the executions came to his hands. At 
the October Term of Fulton Superior Court, a rule 
was moved against the sheriff as for a contempt: Held, 
that the sheriff was not liable to attachment at that 
time, as no injury appeared to have been sustained by 
the plaintiff, but as injury might result, in case the 
negro was found to be subject, and not be forthcoming 
to answer the plaintiffs’ demand, the rule is ordered 
to be kept open until a disposition of said claim cease. 
Hackelt v0. Greet ...000 -000000000 +008 anita wishghentee woe 512 
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SHERIFF’S DEEDS. 
See Color of Title; Deeds, 24, 


SLANDER. See Hvidence, 21, 22, 23. 
SLAVES. 


See Arrest; Bailment; Charge of the Court, 19; Rai- 
road Companies. 


SPECIFIC PERFORMANCE. See Equity, 21, 22. 


STATUTE OF FRAUDS. 


A promise in writing, to pay the debt of a third person, 
is a good and valid promise, although no considera- 
tion appears, under the Act of 19th of January, 1852, 
that Act being unrepealed. Black vs. McBain ....... 128 


STATUTE OF LIMITATIONS. 


1, A new promise, made by the maker of the promissory 
note, is not sufficient to take it out of the operation of 
the Statute of Limitations as against an indorser. 
Dean 00, MUNG. 0060s 000besecseee necnksaeieonnnieNeneheeets 28 


2. The subsequent promise to take a case out of the 
statute of limitations, must specify, or plainly refer to 
the particular demand or cause of action, to be renew- 
ed or created by it. Walker, Ev’r, vs. Griggs......0+. 119 


3. The defendant, who was one of several makers to a 
promissory note, and who resided out of the State at 
the time the note was made, and has continued to re- 
side out of the State since that time, is not within the 
exception of the statute of limitation of 8th December, 
1806, the exception being, “ when the defendant shall 
remove out of the jurisdictional limits of this State, 
that then such persons (entitled to bring such action), 
shall be at liberty to bring the same action, so as they 
take the same within such time as before is limited, 
after the return of the defendant into the same.” Pare 
00, MGAONG- 6csivesevesecirervcksdhebevedtladeaedbadandiniiee 253 


4. Before the same was barred, a suit in ejectment was 
brought on the several demises of H. and B. and C. 
Judgment being rendered against the plaintiffs, C. 
alone entered an appeal. After the expiration of seven 
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years from the commencement of defendant’s posses- 
sion, the action was dismissed, and recommenced with- 
in six months from the time of dismissal, but not 
within six months from the date of the judgment: 
Hleld, that under this state of facts, the parties who 
did not appeal were within the saving clause of the 
statute of limitations, and that their right of action 
was not barred. -Hesters et al., vs. Coats.......00sceseees 


. The statute of limitation is not a bar to a suit in this 
State on a revived judgment from the’ State of Ala- 
bama, unless five years, the statutory period in such 
cause of action, has elapsed since the revival to the 
bringing of the suit in this State. The statute com- 
mences to run from the point of time when the judg- 
ment was first revived, and not from the time when 
the judgment was first obtained, the judgment having 
been revived according to the statute law of Alabama. 
A 0 TINT icc sign ewicaie s sagcnntescersssas vestine 


See Action, 2; Adverse Possession, 3; New Promise, 4; 
-Promissory Notes, 3. 


STATUTES. See Foreign Judgments. 
SUIT. See Action, 2. 


SURETIES. 
See Bail, 1; Equity, 5; New Promise, 1, 3; Recogni- 


zance, 2. 
TAX BOOKS. See Evidence, 22, 31. 
TESTAMENTARY CAPACITY. 


4, A testator may have a mind of sufficient sanity for 
for general purposes, and of sufficient soundness and 
discretion to regulate his affairs in general ; yet, if it 
be shown that another person has acquired such 
dominion and influence over his mind as to prevent 
the exercise of his discretion in disposing of his prop- 
erty by will, a will made by the testator, under the 
influence of such dominion will be set aside. 


Jacksons vs. Jacksons. ....sccereccssccsvccees Tae ae 32: 





534 
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TITLE. 


1. Under the Act of 1764, entitled “An Act to sup- 
press lotteries, and to prevent other excessive and de- 
ceitful gaming,” a deed made in consideration of 
money won by unlawful gaming, vests no title in 
the grantee, but the title passes at once to the next 


of kin of the grantor. Boatright vs. heirs of Porter. 130 


2. The mere verbal declarations of C., in whom vests 
the legal title for a lot of land, that I., with another, 
are interested with him in that and other lots—that 
this lot, and others, were bought by him on specula- 
tion, and that I. and another had an interest with him 
in the lots as partners, are not sufficient to pass the 
title, legal or equitable, to one of the lots, out of C., 


and vest it in I., or his assigns. Compton vs. Cassada. 428 


3. If one sell and convey land, in his individual name, 
such sale and conveyance will not pass the title of one 
for whom he may be authorized to sell such land. 


Ibid. 


4, The recollection of one witness that he had seen a 
letter from C. to I., authorizing I. to sell a lot of land 
for him at a particular price, which letter has been 
lost, is too imperfect and uncertain to justify and pro-, 
tect a sale and conveyance by I, as the agent of C. 
Ibid. 

See Adverse Possession, 2; Deeds, 1, 3; Disclaimer ; 
Ejectment, 5; Estoppel, 1; Evidence, 33. 


TRESPASS. 


A trespass will not be enjoined by a Court of Equity 
except in a special case. Crown vs. Leonard & Cood- 
WB inicctuvcnsipsenasarintense vexenenentsevenstangekenmeelenmamanae 


TRIAL, MODE OF. Grant, 6. 
TRUSTS AND TRUSTEES. 


1. Where there are two executors, and they both join in 
a credit sale of the property of the testator—the terms 
of the sale not being prescribed by the will—and one 
of them who is a trustee for a legatee, consents that his 
co-executor shall take charge of: all the proceeds, he 
makes himself liable to his cestui que trust for her 
portion. Roberts vs. Thomas.....cccccecoscescecscessceses 
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2. A jury is justifiable in decreeing that a trustee, who is 


executor also of the estate from which the trust fund 
is derived, who accounts to his cestui que trust for the 
yearly interest, and pays tax on the fund as trustee, 
has the trust fund in hand. Jbid. 


. When a complainantis justifiable for sueing a trustee, 


to recover or secure a trust fund in the hands of the 
defendant, the solicitor’s fees of the trustee will not be 
allowed for resisting the bill. bid. 


. Conveyance of aslaveto J. R. W., “for the use of 


W. M. W.,” (a minor and an orphan, whose guardian 
was C. W.,) with a limitation over, “in the event of 
W. M. W. dying without child or children:” Held, 
that the guardian, C. W., was entitled to the posses- 
sion of the slave as against J. R. W., the trustee, the 
trust being executed, and the possession following the 
SOE I A Rs reasecnsscenrcececeansnvenveane 


. Under the Act of 1856, giving acommon law remedy 


against trustees and trust estates, the process of attach- 
ment does not lie against a trustee, assuch. Smith vs. 


See Equity 26. 


UNDUE INFLUENCE. 


See Testamentary capacity. 


1. 


bo 


co 


VERDICT. 


Where the testimony in support of the verdict greatly 
outweighs that against it, a new trial will not be 
granted, of course, on the ground that the verdict is 
against the weight of evidence. Horne vs. Plunters’ 


NS Re Sac ari rT 


. There being evidence on both sides of a case to the 


material points, the verdict will not be set aside as 
contrary to the weight of evidence, unless it be stroug- 
ly and decidedly so. Roe & McDowell vs. Doe ex dem. 


CEES aN ET Ee ON ET OEE Tey Rm Se 


. A new trial will not be granted, on the ceil that 


the verdict was against the evidence, when from the 
facts in proof the jury might reasonably have arrived 
at a conclusion that will support the verdict. Beall 
08. Leverett..... 0000 waadiaias above dutatevatbiateetecswuedele 


264 


356 


39 
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4, Where the verdict is against the issue of adulterine 
bastardy, this Court will not disturb the finding, un- 
less a case of plain, natural impossibility has been 
made out by the evidence. Sullivan vs. Hugley et al. 


5, A verdict which is against the law and evidence in 
the case, will be set aside, and a new trial awarded. 


Hudgins vs, Crow et al...... OO Nn ne te itiindincasataan 
6. A verdict unsupported by evidence will be set aside. 
Ramsey vs. Blalock......scossseeee piniadadisaa esenmemnara } 


7, Where there is no irreconciliabie conflict in the testi- 
mony of two witnesses of equal credibility, upon a 
question fairly submitted to the jury, it is the prov- 
ince of the jury to decide between the witnesses, and 
their finding will not be disturbed, especially where 
the jury follows the law, and the Judge who tried 
the case, refused a new ‘trial. Bohanan et al., vs. 
DRE oscay-svvene vee Sickie casneenesuriaoneans sieingiiees sa 


8. A verdict in conformity to law and the facts of the 
ase, Will not be disturbed. Ibid. 

9, A verdict, that is against law and evidence, will be 
set aside. Johnson vs. Black & Cobb..... reeeares . se 

10. A verdict in accordance with the law and the facts 
of the case will be maintained. Rome Railroad Com- 
pany vs, Sullivan & Cabot.. ee ininiwnt 


11. Where the verdict is iia a wr decidedly pane 
the weight of the evidence, a new trial will be erant- 


ed. Buttram vs. Jackson...... wanna 5 pigbeiatieatted Peanae 73 
12. A verdict well founded in law and in fact will not 
be disturbed. Cleland vs. Low..... ‘ecebabalaeceicaeimcainielies 


13. The Court below is right in sustaining a verdict and 
refusing a new trial when the verdict accords with 
the law and facts of the case. Wallace & Wallace vs. 
TTI nse scticvncinteiacednavasininigniongyn snsampesicennains ” 

14, Where the evidence shows that the plaintiff has 
failed to comply with a condition of the contract, pre- 
cedent to the obligation of the defendant to pay the 
note sued on, a verdict for the defendant is right, and 
will not be disturbed. Keaton vs. Read et al........0.. 


15. When the evidence justifies and sustains the verdict, 
a new trial will be refused. Hobgood vs. Cochran... 


16. Where the verdict is in conformity to the law and 
testimony of the case, it will be maintained. 


VoL. Xxx1uI—49, 
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VERDICT. 


17. The verdict of a jury, upon an issue of fact fairly 
‘submitted to them, wherein evidence was adduced on 
both sides, and no error of law complained of, will 
not be disturbed, especially when the Judge who tried 
the case is satisfied with the, finding. , Lynch. vs, 


IE inane cane nds antnyn vostbnenakaspeadeavining tears aan 


18. Where there is evidence enough to fully justify the 
¥erdict, a new trial will tiot beawarded. "Stanford vs. 
Mongin Chibi KEW MCI T ale (ile Fle LIU LIL 


See Damages, 3 
VOLUNTARY CONVEYANCE, 


1. In a case arising between. a volunteer and a subse- 
quent ‘purchaser for value, without notice, it is not er- 
ror‘in the Court to charge the jury tliat the subsequent 
sale of the property was:a circumstance to be consid- 
ered by them in determining whether or not ‘the vol- 
untary deed was made with intent to defraud. -How- 
ard, et al., vs. Snellingiy.sssernivrrvereperees piieciiaitahanii 


2, Nor was it error in the Court, to charge, that that 
circumstance is not conclusive, but that it may be re- 

pj butted by evidence showing that-the voluntary con- 
veyance was bona fide. Ibid. 


3. The cases of Flemming’ vs. Townsend, Fowler vs, 
Waldrip, Harper vs. Scott, Clayton vs. Brown, Brown 
et al., vs. Burke, and Black e¢ al., vs. Thornton, re- 

__viewéd, shown to be consistent and re-affirmed. Ibid. 

4, A great lapse of time, (say thirty years), between the 
voltintary conveyance’ and the ‘subsequent conveyance 
for' value, is a circumstance’ to be gravely considered 
as evidence rebutting the presumption of fraud, grow- 
ing out ofthe case, and connected with other evidence, 
showing strong influences operating on the donor’s 
sense,of justice, and natural, affection, to induce the 
making of the voluntary, conveyance, should be con- 
sidered a rebuttal, of the presumption, » 1bid. 


WA RRAN rT, 


| oe Whete a \apbrsited of the title of land is  Hotified or * 


thelpendency 6f\dn/action brought to evict his vende, 


or 
~I 
or 


625 
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and he fails.to1make the! Necesdary ne to’ protect -°/ 
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the title;he is liable, upon an action of covenant for; 


we 


a breach of his warranty, for the purchase money, and. | 


interest and costs of the case; and the failure, of the 


vendee to produce a deed, will. not excuse him, if he’, 


could have successfully defende d the action without 
the deed, and the deed itself would not have availed 
without this additional proof. . Wimberly vs. Collier. 


. An admiinistrator can not bind the estate of his intes- 


tate, by a warranty of the soundness of an article sold 


byhim. Ramsey vs. Blalock.......scessssecsenneeseopaees, 
. In a suit by the vendor of a warranted article, it-is 


- 


13 


' 


676 


competent for the purchaser in all cases to prove a 


breach of the warranty in reduction of the damages, 
and the sum to be recovered for the price of the arti- 
cle will be reduced by so muchas the article is dimin- 
ished in value by the non-compliance with the war- 
ranty. Taylor ‘vs. Griswold... 22000. dition tbe hi 


WEAPONS. 


See Criminal Law, 1; Charge of the Court, 7. 


WIFE'S EQUITY. 


See Post-Nuptial Settlement, 


1 


WILLS. 


‘Where the question is revocavit vel non, parol evi- 


A 


569 


‘ 
{ 


dence, as to the acts and declarations of the testator,,) » 
are admissible, although made at any time between ,: 


the making of the will and the death ofthe testator. 


/ 


Patterson et al..vs. , Hickey... er seen ee 


2. Whether a paper be a will o or a me pease upon / 


its etfect and operation, to, be determined by its own: , 


Siterms.... Daniel, v9,, Veal... 22 cccese cee guviehe die eogene ped 
>. If, from the.terms of the instrument, it appear: that 


donor intended that the title to the property specified 
should remain in him, until his death, and then pass 
to the donee, it is a testamentary paper, whatever be 
its form. If on the contrary, the terms of the instru- 
ment clearly indicate an intention that the title shall 
pass eo instanti that it is executed, it is a deed, not- 
withstanding the enjoyment be postponed. Provided, 
the essential requisites of a deed be not lacking. J bid. 


A 


689 
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4, A legacy failing, either by lapse or because void at 
law, falls into the residuum and _ passes to the residu- 
ary legatee, and not to the next of kin. Wood vs, 


De hse Sah enee's lies Suerengecswrbesksoniees ere 
See Devise and Legacy, 1,2; Testamentary Capacity. 


WITNESSES. 

+ 
1. Upon a motion to enter up judgment for a witness’ 
fee, on an indictment, when the defendant had been 
convicted, and on which motion an issue has been 
made up and submitted to the jury for trial, the sub- 
poena under which the witness attended, with the en- 
dorsed affidavit thereon of the number of days in at- 
tendance, the distance traveled, ete., with an order of 
the Court approving the bill, and ordering it to be 
paid by the county treasurer, is sufficient proof, prima 
facie, under the statute, to authorize the motion to 
prevail. The same being a substantial compliance 
with the act regulating the collection of witness’ fees 

in criminal cases. Gilliam vs. The State......... 


2. In such case, when the defendant offers no proof in 
support of the grounds taken in his issue tendered, a 
verdict of the jury is unnecessary; the Court should 
withdraw the issue, and order the judgment to be en- 


tered. Ibid. 


3. A witness is not allowed to prove the opinions of 
others, on any question. Sullivan vs. Hughey, et al... 


4, One who has a direct interest in the event of the suit, 
is an incompetent witness in behalf of the party with 
whom his interest is identified. Bohanan, et al., vs. 


Seereese se eesseeeeeseesesese 


5, A witness who is interested in a recovery by the party 
calling him, is an incompetent witness for such party. 
GR th. ERR csiccmnsminnnnmnsnonaeale 


See Attorney at Law, 1; Deeds, 5; Evidence, 27. 
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